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from using the information for any
purpose other than that for which it
was furnished. The contracting officer
shall obtain copies of these agreements
and ensure that they are properly exe-
cuted.

(c) Contractors also obtain propri-
etary and source selection information
by acquiring the services of marketing
consultants which, if used in connec-
tion with an acquisition, may give the
contractor an unfair competitive ad-
vantage. Contractors should make in-
quiries of marketing consultants to en-
sure that the marketing consultant has
provided no unfair competitive advan-
tage.

[48 FR 42142, Sept. 19, 1983, as amended at 55
FR 42686, Oct. 22, 1990; 56 FR 55377, Oct. 25,
1991; 62 FR 235, Jan. 2, 1997]

9.506 Procedures.

(a) If information concerning pro-
spective contractors is necessary to
identify and evaluate potential organi-
zational conflicts of interest or to de-
velop recommended actions, con-
tracting officers should first seek the
information from within the Govern-
ment or from other readily available
sources. Government sources include
the files and the knowledge of per-
sonnel within the contracting office,
other contracting offices, the cognizant
contract administration and audit ac-
tivities and offices concerned with con-
tract financing. Non-Government
sources include publications and com-
mercial services, such as credit rating
services, trade and financial journals,
and business directories and registers.

(b) If the contracting officer decides
that a particular acquisition involves a
significant potential organizational
conflict of interest, the contracting of-
ficer shall, before issuing the solicita-
tion, submit for approval to the chief
of the contracting office (unless a high-
er level official is designated by the
agency)—

(1) A written analysis, including a
recommended course of action for
avoiding, neutralizing, or mitigating
the conflict, based on the general rules
in 9.505 or on another basis not ex-
pressly stated in that section;

(2) A draft solicitation provision (see
9.507-1); and

48 CFR Ch. 1 (10-1-06 Edition)

(3) If appropriate, a proposed con-
tract clause (see 9.507-2).

(c) The approving official shall—

(1) Review the contracting officer’s
analysis and recommended course of
action, including the draft provision
and any proposed clause;

(2) Consider the benefits and det-
riments to the Government and pro-
spective contractors; and

(3) Approve, modify, or reject the rec-
ommendations in writing.

(d) The contracting officer shall—

(1) Include the approved provision(s)
and any approved clause(s) in the solic-
itation or the contract, or both;

(2) Consider additional information
provided by prospective contractors in
response to the solicitation or during
negotiations; and

(3) Before awarding the contract, re-
solve the conflict or the potential con-
flict in a manner consistent with the
approval or other direction by the head
of the contracting activity.

(e) If, during the effective period of
any restriction (see 9.507), a con-
tracting office transfers acquisition re-
sponsibility for the item or system in-
volved, it shall notify the successor
contracting office of the restriction,
and send a copy of the contract under
which the restriction was imposed.

[55 FR 42686, Oct. 22, 1990, as amended at 62
FR 235, Jan. 2, 1997]

9.507 Solicitation provisions and con-
tract clause.

9.507-1 Solicitation provisions.

As indicated in the general rules in
9.505, significant potential organiza-
tional conflicts of interest are nor-
mally resolved by imposing some re-
straint, appropriate to the nature of
the conflict, upon the contractor’s
eligibilty for future contracts or sub-
contracts. Therefore, affected solicita-
tions shall contain a provision that—

(a) Invites offerors’ attention to this
subpart;

(b) States the nature of the potential
conflict as seen by the contracting offi-
cer;

(c) States the nature of the proposed
restraint upon future contractor ac-
tivities; and

(d) Depending on the nature of the
acquisition, states whether or not the
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terms of any proposed clause and the
application of this subpart to the con-
tract are subject to negotiation.

[55 FR 42687, Oct. 22, 1990, as amended at 56
FR 55377, Oct. 25, 1991; 60 FR 34748, July 3,
1995; 60 FR 49721, Sept. 26, 1995; 62 FR 235,
Jan. 2, 1997]

9.507-2 Contract clause.

(a) If, as a condition of award, the
contractor’s eligibility for future
prime contract or subcontract awards
will be restricted or the contractor
must agree to some other restraint, the
solicitation shall contain a proposed
clause that specifies both the nature
and duration of the proposed restraint.
The contracting officer shall include
the clause in the contract, first negoti-
ating the clause’s final terms with the
successful offeror, if it is appropriate
to do so (see 9.508-1(d) of this sub-
section).

(b) The restraint imposed by a clause
shall be limited to a fixed term of rea-
sonable duration, sufficient to avoid
the circumstance of unfair competitive
advantage or potential bias. This pe-
riod varies. It might end, for example,
when the first production contract
using the contractor’s specifications or
work statement is awarded, or it might
extend through the entire life of a sys-
tem for which the contractor has per-
formed systems engineering and tech-
nical direction. In every case, the re-
striction shall specify termination by a
specific date or upon the occurrence of
an identifiable event.

[55 FR 42687, Oct. 22, 1990]

9.508 Examples.

The examples in paragraphs (a)
through (i) following illustrate situa-
tions in which questions concerning or-
ganizational conflicts of interest may
arise. They are not all inclusive, but
are intended to help the contracting of-
ficer apply the general rules in 9.505 to
individual contract situations.

(a) Company A agrees to provide sys-
tems engineering and technical direc-
tion for the Navy on the powerplant for
a group of submarines (i.e., turbines,
drive shafts, propellers, etc.). Company
A should not be allowed to supply any
powerplant components. Company A
can, however, supply components of
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the submarine unrelated to the power-
plant (e.g., fire control, navigation,
etc.). In this example, the system is the
powerplant, not the submarine, and the
ban on supplying components is lim-
ited to those for the system only.

(b) Company A is the systems engi-
neering and technical direction con-
tractor for system X. After some
progress, but before completion, the
system is canceled. Later, system Y is
developed to achieve the same purposes
as system X, but in a fundamentally
different fashion. Company B is the
systems engineering and technical di-
rection contractor for system Y. Com-
pany A may supply system Y or its
components.

(c) Company A develops new elec-
tronic equipment and, as a result of
this development, prepares specifica-
tions. Company A may supply the
equipment.

(d) XYZ Tool Company and PQR Ma-
chinery Company, representing the
American Tool Institute, work under
Government supervision and control to
refine specifications or to clarify the
requirements of a specific acquisition.
These companies may supply the item.

(e) Before an acquisition for informa-
tion technology is conducted, Company
A is awarded a contract to prepare data
system specifications and equipment
performance criteria to be used as the
basis for the equipment competition.
Since the specifications are the basis
for selection of commercial hardware,
a potential conflict of interest exists.
Company A should be excluded from
the initial follow-on information tech-
nology hardware acquisition.

(f) Company A receives a contract to
define the detailed performance char-
acteristics an agency will require for
purchasing rocket fuels. Company A
has not developed the particular fuels.
When the definition contract is award-
ed, it is clear to both parties that the
agency will use the performance char-
acteristics arrived at to choose com-
petitively a contractor to develop or
produce the fuels. Company A may not
be awarded this follow-on contract.

(g) Company A receives a contract to
prepare a detailed plan for scientific
and technical training of an agency’s
personnel. It suggests a curriculum
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