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(4) Changes any of the expressed terms,
conditions or specifications of the contract;
or

(5) Interferes with the contractor’s right to
perform the terms and conditions of the con-
tract.

(d) All technical direction shall be issued
in writing by the COR.

(e) The contractor must proceed promptly
with the performance of technical direction
duly issued by the COR in the manner pre-
scribed by this clause and within its author-
ity under the provisions of this clause. If, in
the opinion of the contractor, any instruc-
tion or direction by the COR falls within one
of the categories defined in (c)(1) through
(c)(b) of this clause, the contractor must not
proceed and must notify the Contracting Of-
ficer in writing within five (5) working days
after receipt of any such instruction or di-
rection and must request the Contracting Of-
ficer to modify the contract accordingly.
Upon receiving the notification from the
contractor, the Contracting Officer must:

(1) Advise the contractor in writing within
thirty (30) days after receipt of the contrac-
tor’s letter that the technical direction is
within the scope of the contract effort and
does not constitute a change under the
Changes clause of the contract;

(2) Advise the contractor in writing within
a reasonable time that the Government will
issue a written change order; or

(3) Advise the contractor in writing within
a reasonable time not to proceed with the in-
struction or direction of the COR.

(f) A failure of the contractor and Con-
tracting Officer either to agree that the
technical direction is within the scope of the
contract or to agree upon the contract ac-
tion to be taken with respect to the tech-
nical direction will be subject to the provi-
sions of the clause entitled ‘‘Disputes.”

(End of clause)

[656 FR 81008, Dec. 22, 2000]

952.245 Clauses related to government
property.

952.245-2 Government property (fixed-
price contracts).

Modify FAR 52.245-2 by adding ‘‘and
the DOE Acquisition Regulation Sub-
part 945.5,” after the reference to FAR
Subpart 45.5 in the first sentence of
paragraphs (e)(1) and (e)(2) of the
clause.

952.245-5 Government property (cost-
reimbursement, time-and-materials,
or labor-hour contracts.)

Modify FAR 52.245-5 by adding ‘‘and

DOE Acquisition Regulation Subpart

48 CFR Ch. 9 (10-1-06 Edition)

945.5" after the reference to FAR Sub-
part 45.5 in paragraphs (e)(1) and (e)(2)
of the clause.

952.247-70 Foreign travel.

As prescribed in 48 CFR 947.7002, in-
sert the following clause:

FOREIGN TRAVEL (DEC 2000)

Contractor foreign travel shall be con-
ducted pursuant to the requirements con-
tained in DOE Order 551.1, Official Foreign
Travel, or any subsequent version of the
order in effect at the time of award.

(End of clause)

[656 FR 81009, Dec. 22, 2000]
952.249 Clauses related to termination.
indem-

952.250 Clauses related to
nification of contractors.

952.250-70 Nuclear hazards indemnity
agreement.

Insert the following clause in accord-
ance with section 950.7006.

NUCLEAR HAZARDS INDEMNITY AGREEMENT
(JUN 1996)

(a) Authority. This clause is incorporated
into this contract pursuant to the authority
contained in subsection 170d. of the Atomic
Energy Act of 1954, as amended (hereinafter
called the Act.)

(b) Definitions. The definitions set out in
the Act shall apply to this clause.

(c) Financial protection. Except as hereafter
permitted or required in writing by DOE, the
contractor will not be required to provide or
maintain, and will not provide or maintain
at Government expense, any form of finan-
cial protection to cover public liability, as
described in paragraph (d)(2) below. DOE
may, however, at any time require in writing
that the contractor provide and maintain fi-
nancial protection of such a type and in such
amount as DOE shall determine to be appro-
priate to cover such public liability, pro-
vided that the costs of such financial protec-
tion are reimbursed to the contractor by
DOE.

(A)(1) Indemnification. To the extent that
the contractor and other persons indemnified
are not compensated by any financial protec-
tion permitted or required by DOE, DOE will
indemnify the contractor and other persons
indemnified against (i) claims for public li-
ability as described in subparagraph (d)(2) of
this clause; and (ii) such legal costs of the
contractor and other persons indemnified as
are approved by DOE, provided that DOE’s 1i-
ability, including such legal costs, shall not
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exceed the amount set forth in section
170e.(1)(B) of the Act in the aggregate for
each nuclear incident or precautionary evac-
uation occurring within the United States or
$100 million in the aggregate for each nu-
clear incident occurring outside the United
States, irrespective of the number of persons
indemnified in connection with this con-
tract.

(2) The public liability referred to in sub-
paragraph (d)(1) of this clause is public li-
ability as defined in the Act which (i) arises
out of or in connection with the activities
under this contract, including transpor-
tation; and (ii) arises out of or results from
a nuclear incident or precautionary evacu-
ation, as those terms are defined in the Act.

(e)(1) Waiver of Defenses. In the event of a
nuclear incident, as defined in the Act, aris-
ing out of nuclear waste activities, as de-
fined in the Act, the contractor, on behalf of
itself and other persons indemnified, agrees
to waive any issue or defense as to charitable
or governmental immunity.

(2) In the event of an extraordinary nuclear
occurrence which:

(i) Arises out of, results from, or occurs in
the course of the construction, possession, or
operation of a production or utilization facil-
ity; or

(ii) Arises out of, results from, or occurs in
the course of transportation of source mate-
rial, by-product material, or special nuclear
material to or from a production or utiliza-
tion facility; or

(iii) Arises out of or results from the pos-
session, operation, or use by the contractor
or a subcontractor of a device utilizing spe-
cial nuclear material or by-product material,
during the course of the contract activity; or

(iv) Arises out of, results from, or occurs in
the course of nuclear waste activities, the
contractor, on behalf of itself and other per-
sons indemnified, agrees to waive:

(A) Any issue or defense as to the conduct
of the claimant (including the conduct of
persons through whom the claimant derives
its cause of action) or fault of persons indem-
nified, including, but not limited to:

1. Negligence;

2. Contributory negligence;

3. Assumption of risk; or

4. Unforeseeable intervening causes,
whether involving the conduct of a third per-
son or an act of God;

(B) Any issue or defense as to charitable or
governmental immunity; and

(C) Any issue or defense based on any stat-
ute of limitations, if suit is instituted within
3 years from the date on which the claimant
first knew, or reasonably could have known,
of his injury or change and the cause thereof.
The waiver of any such issue or defense shall
be effective regardless of whether such issue
or defense may otherwise be deemed jurisdic-
tional or relating to an element in the cause
of action. The waiver shall be judicially en-

952.250-70

forceable in accordance with its terms by the
claimant against the person indemnified.

(v) The term extraordinary nuclear occur-
rence means an event which DOE has deter-
mined to be an extraordinary nuclear occur-
rence as defined in the Act. A determination
of whether or not there has been an extraor-
dinary nuclear occurrence will be made in
accordance with the procedures in 10 CFR
part 840.

(vi) For the purposes of that determina-
tion, offsite as that term is used in 10 CFR
part 840 means away from ‘‘the contract lo-
cation” which phrase means any DOE facil-
ity, installation, or site at which contractual
activity under this contract is being carried
on, and any contractor-owned or controlled
facility, installation, or site at which the
contractor is engaged in the performance of
contractual activity under this contract.

(3) The waivers set forth above:

(i) Shall be effective regardless of whether
such issue or defense may otherwise be
deemed jurisdictional or relating to an ele-
ment in the cause of action;

(ii) Shall be judicially enforceable in ac-
cordance with its terms by the claimant
against the person indemnified;

(iii) Shall not preclude a defense based
upon a failure to take reasonable steps to
mitigate damages;

(iv) Shall not apply to injury or damage to
a claimant or to a claimant’s property which
is intentionally sustained by the claimant or
which results from a nuclear incident inten-
tionally and wrongfully caused by the claim-
ant;

(v) Shall not apply to injury to a claimant
who is employed at the site of and in connec-
tion with the activity where the extraor-
dinary nuclear occurrence takes place, if
benefits therefor are either payable or re-
quired to be provided under any workmen’s
compensation or occupational disease law;

(vi) Shall not apply to any claim resulting
from a nuclear incident occurring outside
the United States;

(vii) Shall be effective only with respect to
those obligations set forth in this clause and
in insurance policies, contracts or other
proof of financial protection; and

(viii) Shall not apply to, or prejudice the
prosecution or defense of, any claim or por-
tion of claim which is not within the protec-
tion afforded under (A) the limit of liability
provisions under subsection 170e. of the Act,
and (B) the terms of this agreement and the
terms of insurance policies, contracts, or
other proof of financial protection.

(f) Notification and litigation of claims. The
contractor shall give immediate written no-
tice to DOE of any known action or claim
filed or made against the contractor or other
person indemnified for public liability as de-
fined in paragraph (d)(2). Except as otherwise
directed by DOE, the contractor shall fur-
nish promptly to DOE, copies of all pertinent

411



952.250-70

papers received by the contractor or filed
with respect to such actions or claims. DOE
shall have the right to, and may collaborate
with, the contractor and any other person in-
demnified in the settlement or defense of
any action or claim and shall have the right
to (1) require the prior approval of DOE for
the payment of any claim that DOE may be
required to indemnify hereunder; and (2) ap-
pear through the Attorney General on behalf
of the contractor or other person indem-
nified in any action brought upon any claim
that DOE may be required to indemnify
hereunder, take charge of such action, and
settle or defend any such action. If the set-
tlement or defense of any such action or
claim is undertaken by DOE, the contractor
or other person indemnified shall furnish all
reasonable assistance in effecting a settle-
ment or asserting a defense.

(g) Continuity of DOE obligations. The obli-
gations of DOE under this clause shall not be
affected by any failure on the part of the
contractor to fulfill its obligation under this
contract and shall be unaffected by the
death, disability, or termination of existence
of the contractor, or by the completion, ter-
mination or expiration of this contract.

(h) Effect of other clauses. The provisions of
this clause shall not be limited in any way
by, and shall be interpreted without ref-
erence to, any other clause of this contract,
including the clause entitled Contract Dis-
putes, provided, however, that this clause
shall be subject to the clauses entitled Cov-
enant Against Contingent Fees, and Ac-
counts, records, and inspection, and any pro-
visions that are later added to this contract
as required by applicable Federal law, in-
cluding statutes, executive orders and regu-
lations, to be included in Nuclear Hazards In-
demnity Agreements.

(i) Civil penalties. The contractor and its
subcontractors and suppliers who are indem-
nified under the provisions of this clause are
subject to civil penalties, pursuant to 234A of
the Act, for violations of applicable DOE nu-
clear-safety related rules, regulations, or or-
ders.

(j) Criminal penalties. Any individual direc-
tor, officer, or employee of the contractor or
of its subcontractors and suppliers who are
indemnified under the provisions of this
clause are subject to criminal penalties, pur-
suant to 223(c) of the Act, for knowing and
willful violation of the Atomic Energy Act of
1954, as amended, and applicable DOE nu-
clear safety-related rules, regulations or or-
ders which violation results in, or, if unde-
tected, would have resulted in a nuclear inci-
dent.

(k) Inclusion in subcontracts. The contractor
shall insert this clause in any subcontract
which may involve the risk of public liabil-
ity, as that term is defined in the Act and
further described in paragraph (d)(2) above.
However, this clause shall not be included in

48 CFR Ch. 9 (10-1-06 Edition)

subcontracts in which the subcontractor is
subject to Nuclear Regulatory Commission
(NRC) financial protection requirements
under section 170b. of the Act or NRC agree-
ments of indemnification under section 170c.
or k. of the Act for the activities under the
subcontract.

Effective date

( ) See note II below for instructions re-
lated to this section on Effective Date.

Relationship to general indemnity

( ) See note III below for instructions re-
lated to this section on Relationship to Gen-
eral Indemnity.

(End of clause)

NoTE I

Paragraph (i) of the clause will be replaced
with “Reserved’ in contracts specifically ex-
empted from civil penalties by section 234 of
the Act. That subsection provides that the
following DOE contractors are not subject to
the assessment of civil penalties:

(1) The University of Chicago (and any sub-
contractors or suppliers thereto) for activi-
ties associated with Argonne National Lab-
oratory;

(2) The University of California (and any
subcontractors or suppliers thereto) for ac-
tivities associated with Los Alamos National
Laboratory, Lawrence Livermore National
Laboratory, and Lawrence Berkeley Na-
tional Laboratory;

(3) American Telephone and Telegraph
Company and its subsidiaries (and any sub-
contractors or suppliers thereto) for activi-
ties associated with Sandia National Labora-
tories;

(4) Universities Research Association, Inc.
(and any subcontractors or suppliers thereto)
for activities associated with FERMI Na-
tional Laboratory:

(5) Princeton University (and any subcon-
tractor or suppliers thereto) for activities as-
sociated with Princeton Plasma Physics
Laboratory;

(6) The Associated Universities, Inc. (and
any subcontractors or suppliers thereto) for
activities associated with the Brookhaven
National Laboratory; and

(7) Battelle Memorial Institute (and any
subcontractors or suppliers thereto) for ac-
tivities associated with Pacific Northwest
Laboratory.

(End of note)

NOTE II

Contracts with an effective date after the
date of June 12, 1996, do not require the effec-
tive date provision in this clause. Delete the
title.
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Use the EFFECTIVE DATE title and the
following language, for those contracts:

‘() This indemnity agreement shall be ap-
plicable with respect to nuclear incidents
occurring on or after ~ .”

(1) Those that contained an indemnity pur-
suant to Public Law 85-840 prior to August
20, 1988, include the effective date provision
above, inserting the effective date of the
contract modification that replaced the Pub-
lic Law 85-804 indemnity with an interim
Price-Anderson based indemnity. Pursuant
to the Price-Anderson Amendments Act, this
substitution must have taken place by Feb-
ruary 20, 1989.

(2) Those that contained, and continue to
contain, either of the previous Nuclear Haz-
ards Indemnity clauses, include the effective
date provision above, inserting ‘‘August 20,
1988.”

(3) Those with an effective date between
August 20, 1988, and the date of the Final
Rule, that (a) had ‘“‘interim coverage’ or (b)
did not have ‘‘interim coverage’’ but have
now been determined to be covered under the
PAAA, include the effective date provision
above, inserting the contract effective date.

NoTE IIT

The following alternate will be added to
the above Nuclear Hazards Indemnity Agree-
ment clause for all contracts that contain a
general authority indemnity pursuant to
950.7101. Caution: Be aware that for contracts
that will have this provision added which do
not contain an effective date provision, this
paragraph shall be marked (1). In the event
an Effective Date provision has been in-
cluded, it shall be market (m).

“( ) To the extent that the contractor is
compensated by any financial protection,
or is indemnified pursuant to this clause,
or is effectively relieved of public liabil-
ity by an order or orders limiting same,
pursuant to 170e of the Act, the provi-
sions of the clause providing general au-
thority indemnity shall not apply.”

(End of note)

[66 FR 57828, Nov. 14, 1991, as amended at 58
FR 32307, June 9, 1993; 61 FR 21977, May 13,
1996; 61 FR 30823, June 18, 1996; 67 FR 14872,
Mar. 28, 2002]

952.250-71—952.250-72 [Reserved]

952.251-70 Contractor employee travel
discounts.

As prescribed in 48 CFR 951.70, insert
the following clause.

952.251-70

CONTRACTOR EMPLOYEE TRAVEL DISCOUNTS
(DEC 2000)

(a) The contractor shall take advantage of
travel discounts offered to Federal con-
tractor employee travelers by AMTRAK, ho-
tels, motels, or car rental companies, when
use of such discounts would result in lower
overall trip costs and the discounted services
are reasonably available. Vendors providing
these services may require the contractor
employee to furnish them a letter of identi-
fication signed by the authorized contracting
officer.

(b) Contracted airlines. Contractors are
not eligible for GSA contract city pair fares.

(c) Discount rail service. AMTRAK volun-
tarily offers discounts to Federal travelers
on official business and sometimes extends
those discounts to Federal contractor em-
ployees.

(d) Hotels/motels. Many lodging providers
extend their discount rates for Federal em-
ployees to Federal contractor employees.

(e) Car rentals. The Military Traffic Man-
agement Command (MTMC) of the Depart-
ment of Defense negotiates rate agreements
with car rental companies that are available
to Federal travelers on official business.
Some car rental companies extend those dis-
counts to Federal contractor employees.

(f) Obtaining travel discounts.

(1) To determine which vendors offer dis-
counts to Government contractors, the con-
tractor may review commercial publications
such as the Official Airline guides Official
Traveler, Innovata, or National Tele-
communications. The contractor may also
obtain this information from GSA contract
Travel Management Centers or the Depart-
ment of Defense’s Commercial Travel Of-
fices.

(2) The vendor providing the service may
require the Government contractor to fur-
nish a letter signed by the contracting offi-
cer. The following illustrates a standard let-
ter of identification.

OFFICIAL AGENCY LETTERHEAD

TO: Participating Vendor
SUBJECT: OFFICIAL TRAVEL OF GOV-
ERNMENT CONTRACTOR

(FULL NAME OF TRAVELER), the bearer of
this letter is an employee of (COMPANY
NAME) which has a contract with this agen-
cy under Government contract (CONTRACT
NUMBER). During the period of the contract
(GIVE DATES), AND WITH THE AP-
PROVAL OF THE CONTRACT VENDOR, the
employee is eligible and authorized to use
available travel discount rates in accordance
with Government contracts and/or agree-
ments. Government Contract City Pair fares
are not available to Contractors.
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