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(f) Prior to the issuance of a competi-
tive solicitation or the initiation of ne-
gotiations for an extension of an exist-
ing contract, the HCA shall coordinate
the maximum available fee, as allowed
by 48 CFR 970.1504-1-1, and the fee
amount targeted for negotiation, if
less, with the Procurement Executive,
or designee. Solicitations shall identify
maximum available fee under the con-
tract and may invite offerors to pro-
pose fee less than the maximum avail-
able.

(g) When a contract subject to this
subsection requires a contractor to use
its own facilities or equipment, or
other resources to make its own cost
investment for contract performance,
(e.g., when there is no letter-of-credit
financing) consideration may be given,
subject to approval by the Procure-
ment Executive, or designee, to in-
creasing the total available fee amount
above that otherwise provided by this
subsection.

(h) Multiple fee arrangements should
be used in accordance with 48 CFR
970.1504-1-4.

(i)(1) In addition to other perform-
ance requirements specified in the con-
tract, DOE management and operating
contractors and other contractors des-
ignated by the Procurement Executive,
or designee, are subject to performance
requirements relating to: environment,
safety, and health (ES&H), including
worker safety and health (WS&H); and
safeguarding of Restricted Data and
other classified information. Perform-
ance requirements relating to ES&H
will be set forth in the contract’s
ES&H terms and conditions, including
a DOE approved Integrated Safety
Management System (ISMS), or simi-
lar document. As applicable, perform-
ance requirements relating to the safe-
guarding of Restricted Data and other
classified information will be set forth
in the clauses of the contract entitled
“Security” and ‘‘Laws, Regulations,
and DOE Directives,” as well as in
other terms and conditions that pre-
scribe requirements for the safe-
guarding of Restricted Data and other
classified information.

(2) If the contractor does not meet
the performance requirements of the
contract relating to ES&H or to the
safeguarding of Restricted Data and
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other classified information, otherwise
earned fee, fixed fee, profit, or share of
cost savings may be unilaterally re-
duced by the contracting officer in ac-
cordance with the clause entitled
“Conditional Payment of Fee, Profit,
and Other Incentives—Facility Man-
agement Contracts.”

(3) The clause entitled ‘‘Conditional
Payment of Fee, Profit, and Other In-
centives—Facility Management Con-
tracts,” provides for reductions of
earned fee, fixed fee, profit, or share of
cost savings under the contract de-
pending upon the severity of the con-
tractor’s performance failure relating
to ES&H requirements and, if applica-
ble, relating to the safeguarding of Re-
stricted Data and other classified infor-
mation. When reviewing performance
failures that would otherwise warrant
a potential reduction of earned fee,
fixed fee, profit, or share of cost sav-
ings, the contracting officer must con-
sider mitigating factors that may war-
rant a reduction below the applicable
range specified in the clause. Some of
the mitigating factors that must be
considered are included in the clause.

(4) The contracting officer must ob-
tain the concurrence of the cognizant
Program Secretarial Officer

(i) Prior to effecting any reduction of
fee or profit in accordance with the
terms and conditions of the clause en-
titled, ‘‘Conditional Payment of Fee,
Profit, and Other Incentives—Facility
Management Contracts;’” and

(ii) For determinations that no re-
duction of fee or profit is warranted for
a particular performance failure(s)
that would otherwise be subject to a
reduction.

[656 FR 81009, Dec. 22, 2000, as amended at 68
FR 68781, Dec. 10, 2003]

970.1504-1-3 Special considerations:
Laboratory management and oper-
ation.

(a) For the management and oper-
ation of a laboratory, the contracting
officer shall consider whether any fee
is appropriate. Considerations should
include:

(1) The nature and extent of financial
or other liability or risk assumed or to
be assumed under the contract;
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(2) The proportion of retained earn-
ings (as established under generally ac-
cepted accounting methods) that are
utilized to fund the performance of
work related to the DOE contracted ef-
fort;

(3) Facilities capital or capital equip-
ment acquisition plans;

(4) Other funding needs, to include
contingency funding, working capital
funding, and provision for funding un-
reimbursed costs deemed ordinary and
necessary;

(5) The utility of fee as a performance
incentive; and

(6) The need for fee to attract quali-
fied contractors, organizations, and in-
stitutions.

(b) In the event fee is considered ap-
propriate, the contracting officer shall
determine the amount of fee in accord-
ance with this subsection.

(1) Costs incurred in the operation of
a laboratory that are allowable and al-
locable under the cost principles (i.e.,
commercial using 48 CFR 31.2, non-
profit using OMB Circular A-122, or
university-affiliated using OMB Cir-
cular A-21), regulations (including 48
CFR 970.31), or statutes applicable to
the operating contractor should be
classified as direct or indirect (over-
head or G&A) charges to the contract
and not included as proposed fee. Ex-
ceptions must be approved by the Pro-
curement Executive, or designee.

(2) Except as specified in 48 CFR
970.1504-1-3(c)(3), the maximum total
amount of fee shall be calculated in ac-
cordance with 48 CFR 970.1504-1-5 or 48
CFR 970.1504-1-9, as appropriate. The
total amount of fee under any labora-
tory management and operating con-
tract or other designated contract
shall not exceed, and may be signifi-
cantly less than, the result of that cal-
culation. In determining the total
amount of fee, the contracting officer
shall consider the evaluation of the
factors in paragraph (a) of this sub-
section as well as any benefits the lab-
oratory operator will receive due to its
tax status.

(c) In the event fee is considered ap-
propriate, the contracting officer shall
establish the type of fee arrangement
in accordance with this subsection.

(1) The amount of fee may be estab-
lished as total available fee with a base

48 CFR Ch. 9 (10-1-06 Edition)

fee portion and a performance fee por-
tion. Base fee, if any, shall be an
amount in recognition of the risk of fi-
nancial liability assumed by the con-
tractor and shall not exceed the cost
risk associated with those liabilities or
the amount calculated in accordance
with 48 CFR 970.1504-1-5, whichever is
less. The total available fee, excepting
any base fee, shall normally be associ-
ated with performance at or above the
target level of performance as defined
by the contract. If performance in ei-
ther of the two general work categories
appropriate for laboratories (science/
technology and support) is rated at less
than the target level of performance,
the total amount of the available fee
shall be subject to downward adjust-
ment. Such downward adjustment shall
be subject to the terms of the clause at
48 CFR 970.5215-3, Conditional Payment
of Fee, Profit, and Other Incentives—
Facility Management Contracts, if
contained in the contract.

(2) The amount of fee may be estab-
lished as a fixed fee in recognition of
the risk of financial liability to be as-
sumed by the contractor, with such
fixed fee amount not exceeding the
cost risk associated with the liabilities
assumed or the amount of fee cal-
culated in accordance with 48 CFR
970.1504-1-5, whichever is less.

(3) If the fixed fee or total available
fee exceeds 75% of the fee that would be
calculated per 48 CFR 970.1504-1-5 or 48
CFR 970.1504-1-9; or if a fee arrange-
ment other than one of those set forth
in paragraphs (c¢) (1) or (2) of this sub-
section is considered appropriate, the
approval of the Procurement Execu-
tive, or designee, shall be obtained
prior to its use.

(4) Fee, if any, as well as the type of
fee arrangement, will normally be es-
tablished for the life of the contract. It
will be established at time of award, as
part of the extend/compete decision, at
the time of option exercise, or at such
other time as the parties can mutually
reach agreement, e.g., negotiations.
Such agreement shall require the ap-
proval of the Procurement Executive,
or designee.

(5) Fee established for longer than
one year shall be subject to adjustment
in the event of a significant change
(greater than +10% or a lessor amount

428



Department of Energy

if appropriate) to the budget or work
scope.

(6) Retained earnings (reserves) shall
be identified and a plan for their use
and disposition developed.

(7) The use of retained earnings as a
result of performance of laboratory
management and operation may be re-
stricted if the operator is an edu-
cational institution.

[656 FR 81009, Dec. 22, 2000, as amended at 68
FR 68781, Dec. 10, 2003]

970.1504-1-4 Types of contracts and
fee arrangements.

(a) Contract types and fee arrange-
ments suitable for management and op-
erating contracts may include cost,
cost-plus-fixed-fee, cost-plus-award-fee,
cost-plus-incentive-fee, fixed-price in-
centive, firm-fixed-price or any com-
bination thereof (see 48 CFR 16.1). In
accordance with 48 CFR 970.1504-1-
2(b)(1), the fee arrangement chosen for
each work element should reflect the
financial risk for project failure that
contractors are willing to accept. Con-
tracting officials shall structure each
contract and the elements of the work
in such a manner that the risk is man-
ageable and, therefore, assumable by
the contractor.

(b) Consistent with the concept of a
performance-based management con-
tract, those contract types which
incentivize performance and cost con-
trol are preferred over a cost-plus-
fixed-fee arrangement. Accordingly, a
cost-plus-fixed-fee contract in in-
stances other than those set forth in 48
CFR 970.1504-1-3(c)(2) may only be used
when approved in advance by the Pro-
curement Executive, or designee.

(c) A cost-plus-award-fee contract is
generally the appropriate contract
type for a management and operating
contract.

(1) Where work cannot be adequately
defined to the point that a fixed price
contract is acceptable, the attainment
of acquisition objectives generally will
be enhanced by using a cost-plus-
award-fee contract or other incentive
fee arrangement to effectively moti-
vate the contractor to superior per-
formance and to provide the Depart-
ment with flexibility to evaluate ac-
tual performance and the conditions
under which it was achieved.
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(2) The construct of fee for a cost-
plus-award-fee management and oper-
ating contract is that total available
fee will equal a base fee amount and a
performance fee amount. The total
available fee amount including the per-
formance fee amount the contractor
may earn, in whole or in part during
performance, shall be established annu-
ally (or as otherwise agreed to by the
parties and approved by the Procure-
ment Executive, or designee), in an
amount sufficient to motivate perform-
ance excellence.

(3) However, consistent with concepts
of performance-based contracting, it is
Departmental policy to place fee at
risk based on performance. Accord-
ingly, a base fee amount will be avail-
able only when approved in advance by
the Procurement Executive, or des-
ignee, except as permitted in 48 CFR
970.1504-1-3(c)(1). Any base fee amount
shall be fixed, expressed as a percent of
the total available fee at inception of
the contract, and shall not exceed that
percent during the life of the contract.

(4) The performance fee amount may
consist of an objective fee component
and a subjective fee component. Objec-
tive performance measures, when ap-
propriately applied, provide greater in-
centives for superior performance than
do subjective performance measures
and should be used to the maximum ex-
tent appropriate. Subjective measures
should be used when it is not feasible
to devise effective predetermined ob-
jective measures applicable to cost,
technical performance, or schedule for
particular work elements.

(d) Consistent with performance-
based contracting concepts, perform-
ance objectives and measures related
to performance fee should be as clearly
defined as possible and, where feasible,
expressed in terms of desired perform-
ance results or outcomes. Specific
measures for determining performance
achievement should be used. The con-
tract should identify the amount and
allocation of fee to each performance
result or outcome.

(e) Because the nature and com-
plexity of the work performed under a
management and operating contract
may be varied, opportunities may exist
to utilize multiple contract types and
fee arrangements. Consistent with
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