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if appropriate) to the budget or work 
scope. 

(6) Retained earnings (reserves) shall 
be identified and a plan for their use 
and disposition developed. 

(7) The use of retained earnings as a 
result of performance of laboratory 
management and operation may be re-
stricted if the operator is an edu-
cational institution. 

[65 FR 81009, Dec. 22, 2000, as amended at 68 
FR 68781, Dec. 10, 2003] 

970.1504–1–4 Types of contracts and 
fee arrangements. 

(a) Contract types and fee arrange-
ments suitable for management and op-
erating contracts may include cost, 
cost-plus-fixed-fee, cost-plus-award-fee, 
cost-plus-incentive-fee, fixed-price in-
centive, firm-fixed-price or any com-
bination thereof (see 48 CFR 16.1). In 
accordance with 48 CFR 970.1504–1– 
2(b)(1), the fee arrangement chosen for 
each work element should reflect the 
financial risk for project failure that 
contractors are willing to accept. Con-
tracting officials shall structure each 
contract and the elements of the work 
in such a manner that the risk is man-
ageable and, therefore, assumable by 
the contractor. 

(b) Consistent with the concept of a 
performance-based management con-
tract, those contract types which 
incentivize performance and cost con-
trol are preferred over a cost-plus- 
fixed-fee arrangement. Accordingly, a 
cost-plus-fixed-fee contract in in-
stances other than those set forth in 48 
CFR 970.1504–1–3(c)(2) may only be used 
when approved in advance by the Pro-
curement Executive, or designee. 

(c) A cost-plus-award-fee contract is 
generally the appropriate contract 
type for a management and operating 
contract. 

(1) Where work cannot be adequately 
defined to the point that a fixed price 
contract is acceptable, the attainment 
of acquisition objectives generally will 
be enhanced by using a cost-plus- 
award-fee contract or other incentive 
fee arrangement to effectively moti-
vate the contractor to superior per-
formance and to provide the Depart-
ment with flexibility to evaluate ac-
tual performance and the conditions 
under which it was achieved. 

(2) The construct of fee for a cost- 
plus-award-fee management and oper-
ating contract is that total available 
fee will equal a base fee amount and a 
performance fee amount. The total 
available fee amount including the per-
formance fee amount the contractor 
may earn, in whole or in part during 
performance, shall be established annu-
ally (or as otherwise agreed to by the 
parties and approved by the Procure-
ment Executive, or designee), in an 
amount sufficient to motivate perform-
ance excellence. 

(3) However, consistent with concepts 
of performance-based contracting, it is 
Departmental policy to place fee at 
risk based on performance. Accord-
ingly, a base fee amount will be avail-
able only when approved in advance by 
the Procurement Executive, or des-
ignee, except as permitted in 48 CFR 
970.1504–1–3(c)(1). Any base fee amount 
shall be fixed, expressed as a percent of 
the total available fee at inception of 
the contract, and shall not exceed that 
percent during the life of the contract. 

(4) The performance fee amount may 
consist of an objective fee component 
and a subjective fee component. Objec-
tive performance measures, when ap-
propriately applied, provide greater in-
centives for superior performance than 
do subjective performance measures 
and should be used to the maximum ex-
tent appropriate. Subjective measures 
should be used when it is not feasible 
to devise effective predetermined ob-
jective measures applicable to cost, 
technical performance, or schedule for 
particular work elements. 

(d) Consistent with performance- 
based contracting concepts, perform-
ance objectives and measures related 
to performance fee should be as clearly 
defined as possible and, where feasible, 
expressed in terms of desired perform-
ance results or outcomes. Specific 
measures for determining performance 
achievement should be used. The con-
tract should identify the amount and 
allocation of fee to each performance 
result or outcome. 

(e) Because the nature and com-
plexity of the work performed under a 
management and operating contract 
may be varied, opportunities may exist 
to utilize multiple contract types and 
fee arrangements. Consistent with 
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paragraph (a) of this subsection and 48 
CFR 16.1, the contracting officer should 
apply that contract type or fee ar-
rangement most appropriate to the 
work component. However, multiple 
contract types or fee arrangements: 

(1) Must conform to the requirements 
of 48 CFR part 915 and 48 CFR parts 15 
and 16, and 

(2) Where appropriate to the type, 
must be supported by: 

(i) Negotiated costs subject to the re-
quirements of the Truth in Negotia-
tions Act, 

(ii) A pre-negotiation memorandum, 
and 

(iii) A plan describing how each con-
tract type or fee arrangement will be 
administered. 

(f) Cost reduction incentives are ad-
dressed in the clause at 48 CFR 
970.5215–4, Cost Reduction. This clause 
provides for incentives for quantifiable 
cost reductions associated with con-
tractor proposed changes to a design, 
process, or method that has an estab-
lished cost, technical, and schedule 
baseline, is defined, and is subject to a 
formal control procedure. The clause is 
to be included in management and op-
erating contracts as appropriate. Pro-
posed changes must be: Initiated by the 
contractor, innovative, applied to a 
specific project or program, and not 
otherwise included in an incentive 
under the contract. Such cost reduc-
tion incentives do not constitute fee 
and are not subject to statutory or reg-
ulatory fee limitations; however, they 
are subject to all appropriate require-
ments set forth in this subpart. 

(g) Operations and field offices shall 
take the lead in developing and imple-
menting the most appropriate pricing 
arrangement or cost reduction incen-
tive for the requirements. Pricing ar-
rangements which provide incentives 
for performance and cost control are 
preferred over those that do not. The 
operations and field offices are to en-
sure that the necessary resources and 
infrastructure exist within both the 
contractor’s and government’s organi-
zations to prepare, evaluate, and ad-
minister the pricing arrangement or 
cost reduction incentive prior to its 
implementation. 

970.1504–1–5 General considerations 
and techniques for determining 
fixed fees. 

(a) The Department’s fee policy rec-
ognizes that fee is remuneration to 
contractors for the entrepreneurial 
function of organizing and managing 
resources, the use of their resources 
(including capital resources), and, as 
appropriate, their assumption of the 
risk that some incurred costs (oper-
ating and capital) may not be reim-
bursed. 

(b) Use of a purely cost-based struc-
tured approach for determining fee ob-
jectives and amounts for DOE manage-
ment and operating contracts is inap-
propriate considering the limited level 
of contractor cost, capital goods, and 
operating capital outlays for perform-
ance of such contracts. Instead of being 
solely cost-based, the desirable ap-
proach calls for a structure that allows 
evaluation of the following eight sig-
nificant factors, as outlined in order of 
importance, and the assignment of ap-
propriate fee values (subject to the 
limitations on fixed fee in 48 CFR 
970.1504–1–6): 

(1) The presence or absence of finan-
cial risk, including the type and terms 
of the contract; 

(2) The relative difficulty of work, in-
cluding specific performance objec-
tives, environment, safety and health 
concerns, and the technical and admin-
istrative knowledge, and skill nec-
essary for work accomplishment and 
experience; 

(3) Management risk relating to per-
formance, including: 

(i) Composite risk and complexity of 
principal work tasks required to do the 
job; 

(ii) Labor intensity of the job; 
(iii) Special control problems; and 
(iv) Advance planning, forecasting 

and other such requirements; 
(4) Degree and amount of contract 

work required to be performed by and 
with the contractor’s own resources, as 
compared to the nature and degree of 
subcontracting and the relative com-
plexity of subcontracted efforts, sub-
contractor management and integra-
tion; 

(5) Size and operation (number of lo-
cations, plants, differing operations, 
etc.); 
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