970.2803

Subpart 970.28—Bonds and
Insurance

970.2803 Insurance.

970.2803-1 Workers’ Compensation In-
surance.

(a) Policies and requirements. (1) Work-
ers’ compensation insurance protects
employers against liability imposed by
workers’ compensation laws for injury
or death to employees arising out of, or
in the course of, their employment.
This type of insurance is required by
state laws unless employers have ac-
ceptable programs of self-insurance.

(2) Special requirements. Certain work-
ers’ compensation laws contain provi-
sions which result in limiting the pro-
tection afforded persons subject to
such laws. The policy with respect to
these limitations as they affect persons
employed by management and oper-
ating contractors is set forth as fol-
lows:

(i) Elective provisions. Some worker’s
compensation laws permit an employer
to elect not to be subject to its provi-
sions. It is DOE policy to require these
contractors to be subject to workers’
compensation laws in jurisdictions per-
mitting election.

(ii) Statutory immunity. Under the pro-
visions of some workers’ compensation
laws, certain types of employers; e.g.,
nonprofit educational institutions, are
relieved from liability. If a contractor
has a statutory option to accept liabil-
ity, it is DOE policy to require the con-
tractor to do so.

(iii) Limited medical benefits. Some
workers’ compensation laws limit the
liability of the employer for medical
care to a maximum dollar amount or
to a specified period of time. In such
cases, a contractor’s workers’ com-
pensation insurance policy should con-
tain a standard extrastatutory medical
coverage endorsement.

(iv) Limits on occupational disease cov-
erage and employers’ liability. Some
workers’ compensation laws do not
provide coverage for all occupational
diseases. In such situations, a contrac-
tor’s workers’ compensation insurance
policy should contain voluntary cov-
erage for all occupational diseases.

(38) Contractor ‘‘employees’ benefit
plan’’—self-insurers. The policies and re-
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quirements set forth in paragraph (a)(2)
of this section apply where manage-
ment and operating contractors pur-
chase workers’ compensation insur-
ance. With respect to self-insured con-
tractors, the objectives specified in
paragraph (a)(2) also shall be met
through primary or excess workers’
compensation and employers’ liability
insurance policy(ies) or an approved
combination thereof. “Employees”’
benefit plans’” which were established
in prior years may be continued to con-
trast termination at existing benefit
levels.

(b) Assignment of responsibilities. (1)
Office of Contract and Resource Man-
agement, within the Headquarters pro-
curement organization, other officials,
and the Heads of Contracting Activi-
ties, consistent with their delegations
of responsibility, shall assure manage-
ment and operating contracts are con-
sistent with the policies and require-
ments of paragraph (a) of this section.

(2) In discharging assigned responsi-
bility, the Heads of Contracting Activi-
ties shall:

(i) Periodically review workers’ com-
pensation insurance programs of man-
agement and operating contractors in
the light of applicable workers’ com-
pensation statutes to assure conform-
ance with the requirements of para-
graph (a) of this section.

(ii) Evaluate the adequacy of cov-
erage of ‘‘self-insured” workers” com-
pensation programs;

(iii) Provide arrangements for the ad-
ministration of any existing ‘‘employ-
ees’” benefit plans until such plans’ are
terminated; and

(iv) Submit to the Office of Contract
and Resource Management, within the
Headquarters procurement organiza-
tion, all proposals for the modification
of existing ‘‘employees’ benefit plans.”

(3) The Office of Contract and Re-
source Management, within the Head-
quarters procurement organization, is
responsible for approving management
and operating contractor ‘‘employees’
benefit plans.”

970.2803-2 Contract clause.

The contracting officer shall insert
the clause at 48 CFR 970.5228-1, Insur-
ance—Litigation and Claims, in all
management and operating contracts.

456



Department of Energy

Paragraphs (h)(3) and (j)(2) of that
clause apply to a nonprofit contractor
only to the extent specifically provided
in the individual contract.

Subpart 970.29—Taxes

970.2902 Federal excise taxes.

970.2902-1 Exemptions from Federal
excise taxes.

(a) The exemption respecting taxes
on communication services or facilities
has been held to extend to such serv-
ices when furnished to DOE manage-
ment and operating contractors who
pay for such services or facilities from
advances made to them by DOE under
their contracts.

(b) Where it is considered that a re-
quest for an additional exemption in
the performance of a management and
operating contract would be justified, a
recommendation that such a request be
made should be forwarded to the Chief
Financial Officer, Headquarters.

(c) Where tax exemption certificates
are required in connection with the
taxes cited in this section, the Head of
the Contracting Activity will supply
standard Government forms (SF 1094,
U.S. Tax Exemption Certificate) on re-
quest.

970.2903 State and local taxes.

970.2903-1 Applicability of state and
local taxes to the government.

It is DOE policy to secure those im-
munities or exemptions from state and
local taxes to which it is entitled under
the Federal Constitution or state laws.
In carrying out this policy, the Heads
of Contracting Activities shall:

(a) Take all necessary steps to pre-
clude payment of any taxes for which
any of the immunities or exemptions
cited in this subpart are available. Ad-
vice of Counsel should be sought as to
the availability of such immunities or
exemptions;

(b) Acquire directly and furnish to
contractors as Government furnished
property, equipment, material, or serv-
ices when, in the opinion of the Head of
the Contracting Activity:

(1) Such direct acquisition will result
in substantial savings to the Govern-
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ment, taking into consideration any
additional administrative costs;

(2) Such direct acquisition will not
have a substantial adverse effect on the
relationship between DOE and its con-
tractor; and

(3) Such direct acquisition will not
have a substantial adverse effect on the
DOE program or schedules.

970.2904 Contract clauses.

970.2904-1 Management and operating
contracts.

(a) Pursuant to 48 CFR 29.401-6(b),
the clause at 48 CFR 52.229-10, State of
New Mexico Gross Receipts and Com-
pensating Tax, is applicable to man-
agement and operating contracts that
meet the three conditions stated. The
contracting officer shall modify para-
graph (b) of the clause to replace the
phrase ‘‘Allowable Cost and Payment
clause’” with the phrase ‘‘Payments
and advances.”’

(b) Contracting officers shall include
the clause at 48 CFR 970.5229-1, State
and Local Taxes, in management and
operating contracts.

Subpart 970.30—Cost Accounting
Standards

970.3002 CAS program requirements.

970.3002-1 Applicability.

The provisions of 48 CFR part 30 and
48 CFR chapter 99 (FAR Appendix)
shall be followed for management and
operating contracts.

Subpart 970.31—Contract Cost
Principles and Procedures

970.3101-00-70 Scope of subpart.

(a) The Procurement Executive is re-
sponsible for developing and revising
the policy and procedures for the deter-
mination of allowable costs reimburs-
able under a management and oper-
ating contract, and for coordination
with other Headquarters’ offices having
joint interests.

(b) The Head of the Contracting Ac-
tivity is responsible for following the
policy, principles and standards set
forth in this subpart in establishing
the compensation and reimbursement
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