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was a factor in the negotiated fee, DOE 
approval would normally require: 

(1) That the contractor-affiliated 
source perform such work without fee 
or profit, or 

(2) An equitable downward adjust-
ment to the management and oper-
ating contractor’s fee, if any. 

(c) Determination on cost of money 
allowance as prescribed at 48 CFR 
31.225–10 shall be treated as follows: 

(1) When a purchase from a con-
tractor-affiliated source results from 
competition and is in accord with pro-
visions and conditions of paragraphs 
(a)(1) through (a)(4) of this subsection, 
the contractor-affiliated source may 
include cost of money as an allowable 
element of the costs of its goods or 
services supplied to the contractor; 
provided: 

(i) The purchase is based on cost as 
set forth in 48 CFR 970.3102–3–21 and 

(ii) The cost of money amount is 
computed in accordance with 48 CFR 
31.205–10 and related procedures (see 48 
CFR 970.30). 

(2) When a purchase from a con-
tractor-affiliated source is made non- 
competitively, cost of money shall not 
be considered an allowable element of 
the cost of the contractor-affiliated 
source purchase. 

970.4402–4 Nuclear material transfers. 

(a) Management and operating con-
tractors, in preparing subcontracts or 
other agreements in which monetary 
payments or credits depend on the 
quantity and quality of nuclear mate-
rial, shall be required to assure that 
each such subcontract or agreement 
contains a: 

(1) Description of the material to be 
transferred; 

(2) Provision specifying the method 
by which the quantities are to be meas-
ured and reported; 

(3) Provision specifying the proce-
dures to be used in resolving any dif-
ferences arising as a result of such 
measurements; 

(4) Provision for the use of an inde-
pendent third party as an umpire to 
settle unresolved differences in the an-
alytical samples; and 

(5) Provision specifying in detail 
which party shall bear the costs of re-

solving a difference and what con-
stitutes such costs. 

(b) The provisions providing for reso-
lution of measurement differences 
must be such that resolution is always 
accomplished, while at the same time 
minimizing any advantage one party 
may have over the other. 

970.4403 Contract clause. 
The contracting officer shall insert 

the clause at 970.5244–1, Contractor 
Purchasing System, in all management 
and operating contracts. 

Subpart 970.45—Government 
Property 

970.4501 General. 

970.4501–1 Contract clause. 
(a) The contracting officer shall in-

sert the clause at 970.5245–1, Property, 
in management and operating con-
tracts. Paragraph (f)(1)(i)(c) of the 
clause applies to a non-profit con-
tractor only to the extent specifically 
provided in the individual contract. 
Specific managerial personnel may be 
listed in paragraph (j), provided their 
listing is consistent with the clause 
and the DEAR. 

(b) The contracting officer shall in-
sert the basic clause with its Alternate 
I in contracts with nonprofit contrac-
tors. 

Subpart 970.49—Termination of 
Contracts 

970.4905 Contract termination clause. 

970.4905–1 Termination for conven-
ience of the government and de-
fault. 

(a) The contracting officer shall in-
clude the clause at 48 CFR 52.249–6, 
Termination (Cost Reimbursement), as 
modified pursuant to paragraph (b) of 
this subsection, in all cost-reimburse-
ment management and operating con-
tracts, regardless of whether the con-
tract is for production, or research and 
development with an educational or 
nonprofit institution. 

(b) The contracting officer shall mod-
ify paragraph (i) of the clause to insert 
‘‘as supplemented in subpart 970.31 of 
the Department of Energy Acquisition 
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Regulation,’’ after the phrase, ‘‘part 31 
of the Federal Acquisition Regula-
tion.’’ 

Subpart 970.50—Extraordinary 
Contractual Actions 

970.5004 Residual powers. 

970.5004–1 Contract clause. 
When use of the clause at 48 CFR 

52.250–1, Indemnification Under Public 
Law 85–804, is appropriate, the con-
tracting officer may substitute the 
words ‘‘Obligation of funds’’ for the 
words ‘‘Limitation of Cost or Limita-
tion of Funds.’’ 

970.5070 Indemnification. 

970.5070–1 Scope and applicability. 
(a) Section 170d. of the Atomic En-

ergy Act of 1954, as amended, requires 
DOE to enter into agreements of in-
demnity with contractors whose work 
involves the risk of public liability for 
the occurrence of a nuclear incident or 
precautionary evacuation. 

(b) Details of such indemnification 
are discussed at 48 CFR 950.70. 

970.5070–2 General. 
DOE contractors with whom statu-

tory nuclear hazards indemnity agree-
ments under the authority of section 
170d. of the Atomic Energy Act of 1954, 
as amended, are executed will not nor-
mally be required or permitted to fur-
nish financial protection by purchase 
of insurance to cover public liability 
for nuclear incidents. However, if au-
thorized by the DOE Headquarters of-
fice having responsibility for con-
tractor casualty insurance programs, 
DOE contractors may be 

(a) Permitted to furnish financial 
protection to themselves, or 

(b) Permitted to continue to carry 
such insurance at cost to the Govern-
ment if they currently maintain insur-
ance for such liability. 

970.5070–3 Contract clauses. 
(a) The clause at 48 CFR 952.250–70, 

Nuclear Hazards Indemnity Agreement, 
shall be included in all management 
and operating contracts involving the 
risk of public liability for the occur-
rence of a nuclear incident or pre-

cautionary evacuation arising out of or 
in connection with the contract work, 
including such events caused by a prod-
uct delivered to a DOE-owned, facility 
for use by DOE or its contractors. The 
clause at 48 CFR 952.250–70 also shall be 
included in any management and oper-
ating contract for the design of a DOE 
facility, the construction or operation 
of which may involve the risk of public 
liability for a nuclear incident or a pre-
cautionary evacuation. 

(b) The clause at 48 CFR 952.250–70 
shall not be included in contracts in 
which the contractor is subject to Nu-
clear Regulatory Commission (NRC) fi-
nancial protection requirements under 
section 170b. of the Act or NRC agree-
ments of indemnification under section 
170 c. or k. of the Act for activities to 
be performed under the contract. 

Subpart 970.52—Solicitation Provi-
sions and Contract Clauses 
for Management and Oper-
ating Contracts 

970.5200 Scope of subpart. 

This subpart prescribes some of the 
solicitation provisions and contract 
clauses for use in management and op-
erating contracts. The provisions and 
clauses contained in this subpart sup-
plement the provisions and clauses pre-
scribed in the FAR and in other parts 
of the DEAR (48 CFR 901 through 48 
CFR 952), and, pursuant to the indi-
vidual provision or clause prescription, 
are to be used in addition to or in place 
of such clauses. Management and oper-
ating contracts are hybrid contracts, 
in some cases including aspects of sev-
eral FAR contract types, for example, 
supplies and construction. For some 
FAR solicitation provisions and con-
tract clauses, this subpart prescribes 
their use despite the hybrid nature of 
the work required. To assist Depart-
mental contracting personnel in deter-
mining the applicability of FAR and 
DEAR clauses to management and op-
erating contracts, additional guidance 
is published and made available by the 
Office of Procurement and Assistance 
Policy, within the Headquarters pro-
curement organization. 
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