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(1) The holder or party may file a 
written response that shows cause why 
the proposed action should not be 
taken within 30 days of receipt of no-
tice of the proposed action. 

(2) After considering the holder’s or 
party’s written response, or after 30 
days have passed without response 
since receipt of the notice, the Asso-
ciate Administrator notifies the holder 
or party in writing of the final decision 
with a brief statement of reasons. 

(d) The Associate Administrator, if 
necessary to avoid a risk of significant 
harm to persons or property, may in 
the notification declare the proposed 
action immediately effective. 

[Amdt. 107–38, 61 FR 21095, May 9, 1996, as 
amended at 70 FR 73161, Dec. 9, 2005] 

§ 107.123 Reconsideration. 
(a) An applicant for special permit, a 

special permit holder, or an applicant 
for party status to an exemption or 
special permit may request that the 
Associate Administrator reconsider a 
decision under § 107.113(g), § 107.117(e) or 
§ 107.121(c) of this part. The request 
must— 

(1) Be in writing and filed within 20 
days of receipt of the decision; 

(2) State in detail any alleged errors 
of fact and law; 

(3) Enclose any additional informa-
tion needed to support the request to 
reconsider; and 

(4) State in detail the modification of 
the final decision sought. 

(b) The Associate Administrator 
grants or denies, in whole or in part, 
the relief requested and informs the re-
questing person in writing of the deci-
sion. If necessary to avoid a risk of sig-
nificant harm to persons or property, 
the Associate Administrator may, in 
the notification, declare the action im-
mediately effective. 

[Amdt. 107–38, 61 FR 21095, May 9, 1996, as 
amended at 70 FR 73161, Dec. 9, 2005] 

§ 107.125 Appeal. 
(a) A person who requested reconsid-

eration under § 107.123 and is denied the 
relief requested may appeal to the Ad-
ministrator. The appeal must— 

(1) Be in writing and filed within 30 
days of receipt of the Associate Admin-
istrator’s decision on reconsideration; 

(2) State in detail any alleged errors 
of fact and law; 

(3) Enclose any additional informa-
tion needed to support the appeal; and 

(4) State in detail the modification of 
the final decision sought. 

(b) The Administrator, if necessary 
to avoid a risk of significant harm to 
persons or property, may declare the 
Associate Administrator’s action effec-
tive pending a decision on appeal. 

(c) The Administrator grants or de-
nies, in whole or in part, the relief re-
quested and informs the appellant in 
writing of the decision. The Adminis-
trator’s decision is the final adminis-
trative action. 

§ 107.127 Availability of documents for 
public inspection. 

(a) Documents related to an applica-
tion under this subpart, including the 
application itself, are available for 
public inspection, except as specified in 
paragraph (b) of this section, at the Of-
fice of the Associate Administrator for 
Hazardous Materials Safety, Pipeline 
and Hazardous Materials Safety Ad-
ministration, Office of Hazardous Ma-
terials Special Permits and Approvals, 
U.S. Department of Transportation, 400 
7th Street, SW., Washington, DC 20590– 
0001, Room 8102. Office hours are 8:30 
a.m. to 5 p.m., Monday through Friday, 
except Federal holidays when the office 
is closed. Copies of available docu-
ments may be obtained as provided in 
part 7 of this title. Documents num-
bered 11832 and above may also be 
viewed at the website address http:// 
dms.dot.gov. 

(b) Documents available for inspec-
tion do not include materials deter-
mined to be withheld from public dis-
closure under § 105.30 and in accordance 
with the applicable provisions of sec-
tion 552(b) of title 5, United States 
Code, and part 7 of this title. 

[Amdt. 107–38, 61 FR 21095, May 9, 1996, as 
amended at 65 FR 58618, Sept. 29, 2000; 66 FR 
45377, Aug. 28, 2001; 67 FR 61011, Sept. 27, 2002; 
70 FR 73162, Dec. 9, 2005] 

Subpart C—Preemption 

§ 107.201 Purpose and scope. 

(a) This subpart prescribes proce-
dures by which: 
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(1) Any person, including a State, po-
litical subdivision, or Indian tribe, di-
rectly affected by a requirement of a 
State, political subdivision, or Indian 
tribe, may apply for a determination as 
to whether that requirement is pre-
empted under 49 U.S.C. 5125. 

(2) A State, political subdivision, or 
Indian tribe may apply for a waiver of 
preemption with respect to any re-
quirement that the State, political 
subdivision, or Indian tribe acknowl-
edges to be preempted by 49 U.S.C. 5125, 
or that has been determined by a court 
of competent jurisdiction to be so pre-
empted. 

(b) For purposes of this subpart ‘‘po-
litical subdivision’’ includes a munici-
pality; a public agency or other instru-
mentality of one or more States, mu-
nicipalities, or other political subdivi-
sions of a State; or a public corpora-
tion, board, or commission established 
under the laws of one or more States. 

(c) [Reserved] 
(d) An application for a preemption 

determination that includes an appli-
cation for a waiver of preemption will 
be treated and processed solely as an 
application for a preemption deter-
mination. 

[Amdt. 107–3, 41 FR 38171, Sept. 9, 1976, as 
amended by Amdt. 107–24, 56 FR 8622, Feb. 28, 
1991; Amdt. 107–25, 57 FR 20428, May 13, 1992; 
Amdt. 107–32, 59 FR 49130, Sept. 26, 1994; 
Amdt. 107–35, 60 FR 49108, Sept. 21, 1995; 
Amdt. 107–38, 61 FR 21098, May 9, 1996; 68 FR 
52846, Sept. 8, 2003; 71 FR 30067, May 25, 2006] 

§ 107.202 Standards for determining 
preemption. 

(a) Except as provided in § 107.221 and 
unless otherwise authorized by Federal 
law, any requirement of a State or po-
litical subdivision thereof or an Indian 
tribe that concerns one of the following 
subjects and that is not substantively 
the same as any provision of the Fed-
eral hazardous materials transpor-
tation law, a regulation issued under 
the Federal hazardous material trans-
portation law, or a hazardous material 
transportation security regulation or 
directive issued by the Secretary of 
Homeland Security that concerns that 
subject, is preempted: 

(1) The designation, description, and 
classification of hazardous material. 

(2) The packing, repacking, handling, 
labeling, marking, and placarding of 
hazardous material. 

(3) The preparation, execution, and 
use of shipping documents pertaining 
to hazardous material and require-
ments related to the number, content, 
and placement of those documents. 

(4) The written notification, record-
ing, and reporting of the unintentional 
release in transportation of hazardous 
material. 

(5) The design, manufacturing, fab-
rication, marking, maintenance, recon-
ditioning, repairing, or testing of a 
packaging or a container which is rep-
resented, marked, certified, or sold as 
qualified for use in the transportation 
of hazardous material. 

(b) Except as provided in § 107.221 and 
unless otherwise authorized by Federal 
law, any requirement of a State or po-
litical subdivision or Indian tribe is 
preempted if— 

(1) It is not possible to comply with a 
requirement of the State, political sub-
division, or Indian tribe and a require-
ment under the Federal hazardous ma-
terial transportation law, a regulation 
issued under the Federal hazardous ma-
terial transportation law, or a haz-
ardous material transportation secu-
rity regulation or directive issued by 
the Secretary of Homeland Security; 

(2) The requirement of the State, po-
litical subdivision, or Indian tribe, as 
applied or enforced, is an obstacle to 
accomplishing and carrying out the 
Federal hazardous material transpor-
tation law, a regulation issued under 
the Federal hazardous material trans-
portation law, or a hazardous material 
transportation security regulation or 
directive issued by the Secretary of 
Homeland Security. 

(3) It is preempted under 49 U.S.C. 
5125 (c). 

(c) A State, political subdivision, or 
Indian tribe may impose a fee related 
to transporting hazardous material 
only if the fee is fair and used for a 
purpose related to transporting haz-
ardous material, including enforce-
ment and planning, developing and 
maintaining a capability for emer-
gency response. 

(d) For purposes of this section, 
‘‘substantively the same’’ means that 
the non-Federal requirement conforms 
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