Pipeline and Hazardous Materials Safety Admin., DOT

(1) An inspector will, on request,
present his or her credentials for exam-
ination, but the credentials may not be
reproduced.

(2) An inspector may administer
oaths and receive affirmations in any
matter under investigation by the As-
sociate Administrator.

(3) An inspector may gather informa-
tion by reasonable means including,
but not limited to, interviews, state-
ments, photocopying, photography, and
video- and audio-recording.

(4) With concurrence of the Director,
Office of Hazardous Materials Enforce-
ment, Pipeline and Hazardous Mate-
rials Safety Administration, an inspec-
tor may issue a subpoena for the pro-
duction of documentary or other tan-
gible evidence if, on the basis of infor-
mation available to the inspector, the
documents and evidence materially
will advance a determination of com-
pliance with this subchapter or sub-
chapter C. Service of a subpoena shall
be in accordance with §105.50. A person
to whom a subpoena is directed may
seek review of the subpoena by apply-
ing to the Office of Chief Counsel in ac-
cordance with §105.55(a). A subpoena
issued under this paragraph may be en-
forced in accordance with §105.55(b).

(c) Notification. Any person who is the
subject of an Associate Administrator
investigation and who is requested to
furnish information or documentary
evidence is notified as to the general
purpose for which the information or
evidence is sought.

(d) Termination. When the facts dis-
closed by an investigation indicate
that further action is unnecessary or
unwarranted at that time, the person
being investigated is notified and the
investigative file is closed without
prejudice to further investigation by
the Associate Administrator.

(e) Confidentiality. Information re-
ceived in an investigation under this
section, including the identity of the
person investigated and any other per-
son who provides information during
the investigation, shall remain con-
fidential under the investigatory file
exception, or other appropriate excep-
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tion, to the public disclosure require-
ments of 5 U.S.C. 552.

[Amdt. 107-11, 48 FR 2651, Jan. 20, 1983, as
amended by Amdt. 107-24, 56 FR 8621, Feb. 28,
1991; Amdt. 107-32, 59 FR 49131, Sept. 26, 1994;
Amdt. 107-38, 61 FR 21099, May 9, 1996; 66 FR
45377, Aug. 28, 2001; 67 FR 61011, Sept. 27, 2002]

COMPLIANCE ORDERS AND CIVIL
PENALTIES

§107.307

(a) When the Associate Adminis-
trator and the Office of Chief Counsel
have reason to believe that a person is
knowingly engaging or has knowingly
engaged in conduct which is a violation
of the Federal hazardous material
transportation law or any provision of
this subchapter or subchapter C of this
chapter, or any exemption, special per-
mit, or order issued thereunder, for
which the Associate Administrator or
the Office of Chief Counsel exercise en-
forcement authority, they may—

(1) Issue a warning letter, as provided
in §107.309;

(2) Initiate proceedings to assess a
civil penalty, as provided in either
§§107.310 or 107.311;

(3) Issue an order directing compli-
ance, regardless of whether a warning
letter has been issued or a civil penalty
assessed; and

(4) Seek any other remedy available
under the Federal hazardous material
transportation law.

(b) In the case of a proceeding initi-
ated for failure to comply with an ex-
emption or special permit, the allega-
tion of a violation of a term or condi-
tion thereof is considered by the Asso-
ciate Administrator and the Office of
Chief Counsel to constitute an allega-
tion that the special permit holder or
party to the special permit is failing,
or has failed to comply with the under-
lying regulations from which relief was
granted by the special permit.

General.

[Amdt. 107-11, 48 FR 2651, Jan. 20, 1983, as
amended by Amdt. 107-32, 59 FR 49131, Sept.
26, 1994; Amdt. 107-36, 61 FR 7183, Feb. 26,
1996; 66 FR 45377, Aug. 28, 2001; 70 FR 73162,
Dec. 9, 2005]

§107.309 Warning letters.

(a) The Associate Administrator may
issue a warning letter to any person



§107.310

whom the Associate Administrator be-
lieves to have committed a probable
violation of the Federal hazardous ma-
terial transportation law or any provi-
sion of this subchapter, subchapter C of
this chapter, or any special permit
issued thereunder.

(b) A warning letter issued under this
section includes:

(1) A statement of the facts upon
which the Associate Administrator
bases its determination that the person
has committed a probable violation;

(2) A statement that the recurrence
of the probable violations cited may
subject the person to enforcement ac-
tion; and

(3) An opportunity to respond to the
warning letter by submitting pertinent
information or explanations con-
cerning the probable violations cited
therein.

[Amdt. 107-11, 48 FR 2651, Jan. 20, 1983, as
amended by Amdt. 107-15, 51 FR 34986, Oct. 1,
1986; Amdt. 107-24, 56 FR 8621, Feb. 28, 1991;
Amdt. 107-32, 59 FR 49131, Sept. 26, 1994;
Amdt. 107-36, 61 FR 7183, Feb. 26, 1996; 66 FR
45377, Aug. 28, 2001]

§107.310 Ticketing.

(a) For an alleged violation that does
not have a direct or substantial impact
on safety, the Associate Administrator
may issue a ticket.

(b) The Associate Administrator
issues a ticket by mailing it by cer-
tified or registered mail to the person
alleged to have committed the viola-
tion. The ticket includes:

(1) A statement of the facts on which
the Associate Administrator bases the
conclusion that the person has com-
mitted the alleged violation;

(2) The maximum penalty provided
for by statute, the proposed full pen-
alty determined according to PHMSA'’s
civil penalty guidelines and the statu-
tory criteria for penalty assessment,
and the ticket penalty amount; and

(3) A statement that within 45 days of
receipt of the ticket, the person must
pay the penalty in accordance with
paragraph (d) of this section, make an
informal response under §107.317, or re-
quest a formal administrative hearing
under §107.319.

(c) If the person makes an informal
response or requests a formal adminis-
trative hearing, the Associate Adminis-
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trator forwards the inspection report,
ticket and response to the Office of the
Chief Counsel for processing under
§§107.307-107.339, except that the Office
of the Chief Counsel will not issue a
Notice of Probable Violation under
§107.311. The Office of the Chief Counsel
may impose a civil penalty that does
not exceed the proposed full penalty
set forth in the ticket.

(d) Payment of the ticket penalty
amount must be made in accordance
with the instructions on the ticket.

(e) If within 45 days of receiving the
ticket the person does not pay the
ticket amount, make an informal re-
sponse, or request a formal administra-
tive hearing, the person has waived the
right to make an informal response or
request a hearing, has admitted the
violation and owes the ticket penalty
amount to PHMSA.

[Amdt. 107-36, 61 FR 7183, Feb. 26, 1996, as
amended at 66 FR 45377, Aug. 28, 2001]

§107.311 Notice of probable violation.

(a) The Office of Chief Counsel may
serve a notice of probable violation on
a person alleging the violation of one
or more provisions of the Federal haz-
ardous material transportation law or
any provision of this subchapter or
subchapter C of this chapter, or any
special permit, or order issued there-
under.

(b) A notice of probable violation
issued under this section includes the
following information:

(1) A citation of the provisions of the
Federal hazardous material transpor-
tation law, an order issued thereunder,
this subchapter, subchapter C of this
chapter, or the terms of any special
permit issued thereunder which the Of-
fice of Chief Counsel believes the re-
spondent is violating or has violated.

(2) A statement of the factual allega-
tions upon which the demand for reme-
dial action, a civil penalty, or both, is
based.

(3) A statement of the respondent’s
right to present written or oral expla-
nations, information, and arguments in
answer to the allegations and in miti-
gation of the sanction sought in the
notice of probable violation.

(4) A statement of the respondent’s
right to request a hearing and the pro-
cedures for requesting a hearing.



