
19 

Federal Railroad Administration, DOT § 209.7 

part shall be served personally or by 
registered or certified mail, except as 
otherwise provided herein. 

(b) Service upon a person’s duly au-
thorized representative constitutes 
service upon that person. 

(c) Service by registered or certified 
mail is complete upon mailing. An offi-
cial United States Postal Service re-
ceipt from the registered or certified 
mailing constitutes prima facie evi-
dence of service. 

(d) Service of requests for admission 
and motions may be made by first-class 
mail, postage prepaid. 

(e) Each pleading must be accom-
panied by a certificate of service speci-
fying how and when service was made. 

[42 FR 56742, Oct. 28, 1977, as amended at 54 
FR 42906, Oct. 18, 1989] 

§ 209.6 Requests for admission. 

(a) A party to any proceeding under 
subpart B, C, or D of this part may 
serve upon any other party written re-
quests for the admission of the genu-
ineness of any relevant documents 
identified within the request, the truth 
of any relevant matters of fact, and the 
application of law to the facts as set 
forth in the request. 

(b) Each matter of which an admis-
sion is requested shall be deemed to be 
admitted unless, within 30 days after 
receipt of the request, the party to 
whom the request is directed serves 
upon the party requesting the admis-
sion a written answer under oath or ob-
jection addressed to the matter, signed 
by the party. 

(c) The sworn answer shall specifi-
cally admit or deny the matter or set 
forth in detail the reasons why the an-
swering party cannot truthfully admit 
or deny the matter. If an objection is 
made, the reasons therefor shall be 
stated. 

(d) Any matter admitted under this 
section is conclusively established un-
less the presiding official permits with-
drawal or amendment of the admission 
for good cause shown. 

(e) Upon motion, the presiding officer 
may order any party to respond to a re-
quest for admission. 

[54 FR 42906, Oct. 18, 1989] 

§ 209.7 Subpoenas; witness fees. 
(a) The Chief Counsel may issue a 

subpoena on his or her own initiative 
in any matter related to enforcement 
of the railroad safety laws. However, 
where a proceeding under subpart B, C, 
or D of this part has been initiated, 
only the presiding officer may issue 
subpoenas, and only upon the written 
request of any party to the proceeding 
who makes an adequate showing that 
the information sought will materially 
advance the proceeding. 

(b) A subpoena may require attend-
ance of a witness at a deposition or 
hearing or the production of documen-
tary or other tangible evidence in the 
possession or control of the person 
served, or both. 

(c) A subpoena may be served person-
ally by any person who is not an inter-
ested person and is not less than eight-
een (18) years of age, or by certified or 
registered mail. 

(d) Service of a subpoena shall be 
made by delivering a copy of the sub-
poena in the appropriate manner, as 
set forth below. Service of a subpoena 
requiring attendance of a person is not 
complete unless delivery is accom-
panied by tender of fees for one day’s 
attendance and mileage as specified by 
paragraph (f) of this section. However, 
when a subpoena is issued upon the re-
quest of any officer or agency of the 
United States, fees and mileage need 
not be tendered at the time of service 
but will be paid by FRA at the place 
and time specified in the subpoena for 
attendance. 
Delivery of a copy of the subpoena may 
be made: 

(1) To a natural person by: 
(i) Handing it to the person; 
(ii) Leaving it at his or her office 

with the person in charge thereof; 
(iii) Leaving it at his or her dwelling 

place or usual place of abode with some 
person of suitable age and discretion 
then residing therein; 

(iv) Mailing it by registered or cer-
tified mail to him or her at his or her 
last known address; or 

(v) Any method whereby actual no-
tice of the issuance and content is 
given (and the fees are made available) 
prior to the return date. 

(2) To an entity other than a natural 
person by: 
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(i) Handing a copy of the subpoena to 
a registered agent for service or to any 
officer, director, or agent in charge of 
any office of the person; 

(ii) Mailing it by registered or cer-
tified mail to any representative listed 
in paragraph (d)(2)(i) of this section at 
his or her last known address; or 

(iii) Any method whereby actual no-
tice is given to such representative 
(and the fees are made available) prior 
to the return date. 

(e) The original subpoena bearing a 
certificate of service shall be filed in 
accordance with § 209.9. 

(f) A witness subpoenaed by the FRA 
shall be entitled to the same fees and 
mileage as would be paid to a witness 
in a proceeding in the district courts of 
the United States. See 28 U.S.C. 1821. 
The witness fees and mileage shall be 
paid by the person requesting that the 
subpoena be issued. In an appropriate 
case, the Chief Counsel or the hearing 
officer may direct the person request-
ing issuance of a subpoena for the pro-
duction of documentary or other tan-
gible evidence to reimburse the re-
sponding person for actual costs of pro-
ducing and/or transporting such evi-
dence. 

(g) Notwithstanding the provisions of 
paragraph (f) of this section, and upon 
request, witness fees and mileage or 
the costs of producing other evidence 
may be paid by the FRA if the official 
who issued the subpoena determines on 
the basis of good cause shown that: 

(1) The presence of the subpoenaed 
witness or evidence will materially ad-
vance the proceedings; and 

(2) The party at whose instance the 
subpoena was issued would suffer a se-
rious financial hardship if required to 
pay the witness fees and mileage. 

(h) Any person to whom a subpoena is 
directed may, prior to the time speci-
fied therein for compliance, but in no 
event more than ten (10) days after the 
date of service of such subpoena, apply 
in writing to the official who issued the 
subpoena, or if that person is unavail-
able, to the Chief Counsel, to quash or 
modify the subpoena. The application 
shall contain a brief statement of the 
reasons relied upon in support of the 
action sought therein. The issuing offi-
cial or the Chief Counsel, as the case 
may be, may: 

(1) Deny the application; 
(2) Quash or modify the subpoena; or 
(3) In the case of subpoena to produce 

documentary or other tangible evi-
dence, condition denial of the applica-
tion upon the advancement by the 
party in whose behalf the subpoena is 
issued of the reasonable cost of pro-
ducing the evidence. 

(i) If there is a refusal to obey a sub-
poena served upon any person under 
the provisions of this section, the FRA 
may request the Attorney General to 
seek the aid of the United States Dis-
trict Court for any district in which 
the person is found to compel that per-
son, after notice, to appear and give 
testimony, or to appear and produce 
the subpoenaed documents before the 
FRA, or both. 

(j) Attendance of any FRA employee 
engaged in an investigation which gave 
rise to a proceeding under subpart B or 
C of this part for the purpose of elic-
iting factual testimony may be assured 
by filing a request with the Chief Coun-
sel at least fifteen (15) days before the 
date of the hearing. The request must 
indicate the present intent of the re-
questing person to call the employee as 
a witness and state generally why the 
witness will be required. 

[42 FR 56742, Oct. 28, 1977, as amended at 54 
FR 42906, Oct. 18, 1989] 

§ 209.8 Depositions in formal pro-
ceedings. 

(a) Any party to a proceeding under 
subpart B, C, or D of this part may 
take the testimony of any person, in-
cluding a party, by deposition upon 
oral examination on order of the pre-
siding officer following the granting of 
a motion under paragraph (b) of this 
section. Depositions may be taken be-
fore any disinterested person who is 
authorized by law to administer oaths. 
The attendance of witnesses may be 
compelled by subpoena as provided in 
§ 209.7 and, for proceedings under sub-
part D of this part, § 209.315. 

(b) Any party desiring to take the 
deposition of a witness shall file and 
serve a written motion setting forth 
the name of the witness; the date, 
time, and place of the deposition; the 
subject matter of the witness’ expected 
testimony; whether any party objects 
to the taking of the deposition; and the 
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