§219.213

parties in understanding the data re-
ported. No such statement may be con-
strued as a finding of probable cause in
the accident or incident.

(2) The toxicology report is a part of
the report of the accident/incident and
therefore subject to the limitation of 49
U.S.C. 20903 (prohibiting use of the re-
port for any purpose in a civil action
for damages resulting from a matter
mentioned in the report).

(9)(1) It is in the public interest to
ensure that any railroad disciplinary
actions that may result from accidents
and incidents for which testing is re-
quired under this subpart are disposed
of on the basis of the most complete
and reliable information available so
that responsive action will be appro-
priate. Therefore, during the interval
between an accident or incident and
the date that the railroad receives no-
tification of the results of the toxi-
cological analysis, any provision of col-
lective bargaining agreements estab-
lishing maximum periods for charging
employees with rule violations, or for
holding an investigation, may not be
deemed to run as to any offense involv-
ing the accident or incident (i.e., such
periods must be tolled).

(2) This provision may not be con-
strued to excuse the railroad from any
obligation to timely charge an em-
ployee (or provide other actual notice)
where the railroad obtains sufficient
information relating to alcohol or drug
use, impairment or possession or other
rule violations prior to the receipt to
toxicological analysis.

(3) This provision does not authorize
holding any employee out of service
pending receipt of toxicological anal-
ysis; nor does it restrict a railroad
from taking such action in an appro-
priate case.

(h) Except as provided in §219.201
(with respect to non-qualifying events),
each specimen (including each split
specimen) provided under this subpart
is retained for not less than three
months following the date of the acci-
dent or incident (two years from the
date of the accident or incident in the
case of a specimen testing positive for
alcohol or a controlled substance).
Post-mortem specimens may be made
available to the National Transpor-
tation Safety Board (on request).
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(i) An employee (donor) may, within
60 days of the date of the toxicology re-
port, request that his or her split speci-
men be tested by the designated lab-
oratory or by another laboratory cer-
tified by Health and Human Services
under that Department’s Guidelines for
Federal Workplace Drug Testing Pro-
grams that has available an appro-
priate, validated assay for the fluid and
compound declared positive. Since
some analytes may deteriorate during
storage, detected levels of the com-
pound shall, as technically appropriate,
be reported and considered corrobora-
tive of the original test result. Any re-
quest for a retest shall be in writing,
specify the railroad, accident date and
location, be signed by the employee/
donor, be addressed to the Associate
Administrator for Safety, Federal Rail-
road Administration, Washington, DC
20590, and be designated ‘““ADMINIS-
TRATIVELY CONFIDENTIAL: AT-
TENTION ALCOHOL/DRUG PROGRAM
MANAGER.” The expense of any em-
ployee-requested split specimen test at
a laboratory other than the laboratory
designated under this subpart shall be
borne by the employee.

§219.213 Unlawful
sequences.

refusals; con-

(a) Disqualification. An employee who
refuses to cooperate in providing
breath, blood or urine specimens fol-
lowing an accident or incident speci-
fied in this subpart must be withdrawn
from covered service and must be
deemed disqualified for covered service
for a period of nine (9) months in ac-
cordance with the conditions specified
in §219.107.

(b) Procedures. Prior to or upon with-
drawing the employee from covered
service under this section, the railroad
must provide notice of the reason for
this action and an opportunity for
hearing before a presiding officer other
than the charging official. The em-
ployee is entitled to the procedural
protection set out in §219.104(d).

(c) Subject of hearing. The hearing re-
quired by this section must determine
whether the employee refused to sub-
mit to testing, having been requested
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to submit, under authority of this sub-
part, by a representative of the rail-
road. In determining whether a dis-
qualification is required, the hearing
official shall, as appropriate, also con-
sider the following:

(1) Whether the railroad made a good
faith determination, based on reason-
able inquiry, that the accident or inci-
dent was within the mandatory testing
requirements of this subpart; and

(2) In a case where a blood test was
refused on the ground it would be in-
consistent with the employee’s health,
whether such refusal was made in good
faith and based on medical advice.

Subpart D—Testing for Cause

§219.300 Mandatory reasonable
picion testing.

(a) Requirements. (1) A railroad must
require a covered employee to submit
to an alcohol test when the railroad
has reasonable suspicion to believe
that the employee has violated any
prohibition of subpart B of this part
concerning use of alcohol. The rail-
road’s determination that reasonable
suspicion exists to require the covered
employee to undergo an alcohol test
must be based on specific, contempora-
neous, articulable observations con-
cerning the appearance, behavior,
speech or body odors of the employee.

(2) A railroad must require a covered
employee to submit to a drug test
when the railroad has reasonable sus-
picion to believe that the employee has
violated the prohibitions of subpart B
of this part concerning use of con-
trolled substances. The railroad’s de-
termination that reasonable suspicion
exists to require the covered employee
to undergo a drug test must be based

sus-

on specific, contemporaneous,
articulable observations concerning
the appearance, behavior, speech or

body odors of the employee. Such ob-
servations may include indications of
the chronic and withdrawal effects of
drugs.

(b)(1) With respect to an alcohol test,
the required observations must be
made by a supervisor trained in accord-
ance with §219.11(g). The supervisor
who makes the determination that rea-
sonable suspicion exists may not con-
duct testing on that employee.

§219.301

(2) With respect to a drug test, the
required observations must be made by
two supervisors, at least one of whom
is trained in accordance with §219.11(g).

(c) Nothing in this section may be
construed to require the conduct of al-
cohol testing or drug testing when the
employee is apparently in need of im-
mediate medical attention.

(d)(1) If a test required by this sec-
tion is not administered within two
hours following the determination
under this section, the railroad must
prepare and maintain on file a record
stating the reasons the test was not
properly administered. If a test re-
quired by this section is not adminis-
tered within eight hours of the deter-
mination under this section, the rail-
road must cease attempts to admin-
ister an alcohol test and must state in
the record the reasons for not admin-
istering the test. Records must be sub-
mitted to FRA upon request of the
FRA Administrator.

(2) [Reserved]

§219.301 Testing for reasonable cause.

(a) Authorization. A railroad may,
under the conditions specified in this
subpart, require any covered employee,
as a condition of employment in cov-
ered service, to cooperate in breath or
body fluid testing, or both, to deter-
mine compliance with §§219.101 and
219.102 or a railroad rule implementing
the requirements of §§219.101 and
219.102. This authority is limited to
testing after observations or events
that occur during duty hours (includ-
ing any period of overtime or emer-
gency service). The provisions of this
subpart apply only when, and to the ex-
tent that, the test in question is con-
ducted in reliance upon the authority
conferred by this section. Section 219.23
prescribes the notice to an employee
that is required when an employee is
required to provide a breath or body
fluid specimen under this part. A rail-
road may not require an employee to
be tested under the authority of this
subpart unless reasonable cause, as de-
fined in this section, exists with re-
spect to that employee.

(b) For cause breath testing. In addi-
tion to reasonable suspicion as de-
scribed in §219.300, the following cir-
cumstances constitute cause for the
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