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(ii) Does not operate on the tracks in 
the United States of another railroad 
(or otherwise engage in joint oper-
ations in the United States with an-
other railroad) except as necessary for 
purposes of interchange. 

(3) Subpart I of this part does not 
apply to a railroad that has fewer than 
400,000 total employee hours, including 
hours worked by all employees of the 
railroad, regardless of occupation, not 
only while in the United States but 
also while outside the United States. 
For purposes of this paragraph, the 
term ‘‘employees of the railroad’’ in-
cludes individuals who perform service 
for the railroad, including not only in-
dividuals who receive direct monetary 
compensation from the railroad for 
performing a service for the railroad, 
but also such individuals as employees 
of a contractor to the railroad who per-
form a service for the railroad. 

(c) Exceptions available to foreign rail-
roads only. (1) Subparts E, F and G of 
this part do not apply to train or dis-
patching service in the United States 
performed by an employee of a foreign 
railroad whose primary reporting point 
is outside the United States, on that 
portion of a rail line in the United 
States extending up to10 route miles 
from the point that the line crosses 
into the United States from Canada or 
Mexico. 

(2) Unless otherwise provided by 
paragraph (b) of this section, subparts 
A, B, C, D, H, I, and J of this part apply 
to signal service in the United States 
of a foreign railroad performed by an 
employee of the foreign railroad if the 
employee’s primary place of reporting 
is located outside the United States. 
Subparts E, F, and G of this part do not 
apply to signal service in the United 
States of a foreign railroad performed 
by an employee of the foreign railroad 
if the employee’s primary place of re-
porting is located outside the United 
States. 

(3) Unless otherwise excepted under 
paragraph (c)(1) of this section, on and 
after June 11, 2004, a foreign railroad 
shall conduct a pre-employment drug 
test on each of its final applicants for, 
and each of its employees seeking to 
transfer for the first time to, duties in-
volving train or dispatching service in 
the United States while having his or 

her primary reporting point outside of 
the United States. The test shall be 
conducted in accordance with this part 
prior to the applicant or employee’s 
performance of train or dispatching 
service in the United States. 

[69 FR 19286, Apr. 12, 2004] 

§ 219.4 Recognition of a foreign rail-
road’s workplace testing program. 

(a) General. A foreign railroad may 
petition the FRA Associate Adminis-
trator for Safety for recognition of a 
workplace testing program promul-
gated under the laws of its home coun-
try as a compatible alternative to the 
return-to-service requirements in sub-
part B of this part and the require-
ments of subparts E, F, and G of this 
part with respect to its employees 
whose primary reporting point is out-
side the United States but who enter 
the United States to perform train or 
dispatching service and with respect to 
its final applicants for, or its employ-
ees seeking to transfer for the first 
time to, duties involving such service. 

(1) To be so considered, the petition 
must document that the foreign rail-
road’s workplace testing program con-
tains equivalents to subparts B, E, F, 
and G of this part: 

(i) Pre-employment drug testing; 
(ii) A policy dealing with co-worker 

and self-reporting of alcohol and drug 
abuse problems; 

(iii) Random drug and alcohol test-
ing; 

(iv) Return-to-duty testing; and 
(v) Testing procedures and safeguards 

reasonably comparable in effectiveness 
to all applicable provisions of the 
United States Department of Transpor-
tation Procedures for Workplace Drug 
and Alcohol Testing Programs (part 40 
of this title). 

(2) In approving a program under this 
section, the FRA Associate Adminis-
trator for Safety may impose condi-
tions deemed necessary. 

(b) Alternative programs. (1) Upon 
FRA’s recognition of a foreign rail-
road’s workplace testing program as 
compatible with the return-to-service 
requirements in subpart B and the re-
quirements of subparts E, F, and G of 
this part, the foreign railroad must 
comply with either the enumerated 

VerDate Aug<31>2005 10:06 Nov 07, 2006 Jkt 208211 PO 00000 Frm 00223 Fmt 8010 Sfmt 8010 Y:\SGML\208211.XXX 208211cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

66
 w

ith
 C

F
R



214 

49 CFR Ch. II (10–1–06 Edition) § 219.4 

provisions of part 219 or with the stand-
ards of the recognized program, and 
any imposed conditions, with respect 
to its employees whose primary report-
ing point is outside the United States 
and who perform train or dispatching 
service in the United States. The for-
eign railroad must also, with respect to 
its final applicants for, or its employ-
ees seeking to transfer for the first 
time to, duties involving such train or 
dispatching service in the United 
States, comply with either subpart E of 
this part or the standards of the recog-
nized program. 

(2) The foreign railroad must comply 
with subparts A, B (other than the re-
turn-to-service provisions in 
§ 219.104(d)), C, reasonable suspicion 
testing in subpart D, and subparts I 
and J. Drug or alcohol testing required 
by these subparts must be conducted in 
compliance with all applicable provi-
sions of the United States Department 
of Transportation Procedures for 
Workplace Drug and Alcohol Testing 
Programs (part 40 of this title). 

(c) Petitions for recognition of a foreign 
railroad’s workplace testing programs. 
Each petition for recognition of a for-
eign workplace testing program shall 
contain: 

(1) The name, title, address, and tele-
phone number of the primary person to 
be contacted with regard to review of 
the petition; 

(2) The requirements of the foreign 
railroad workplace testing program to 
be considered for recognition; 

(3) Appropriate data or records, or 
both, for FRA to consider in deter-
mining whether the foreign railroad 
workplace testing program is equiva-
lent to the minimum standards con-
tained in this part and provides at 
least an equivalent level of safety. 

(d) Federal Register notice. FRA will 
publish a notice in the FEDERAL REG-
ISTER concerning each petition under 
paragraph (c) of this section that it re-
ceives. 

(e) Comment. Not later than 30 days 
from the date of publication of the no-
tice in the FEDERAL REGISTER con-
cerning a petition under paragraph (c) 
of this section, any person may com-
ment on the petition. 

(1) A comment shall set forth specifi-
cally the basis upon which it is made, 

and contain a concise statement of the 
interest of the commenter in the pro-
ceeding. 

(2) Any comment on a petition should 
reference the FRA docket and notice 
numbers. A commenter may submit a 
comment and related material by only 
one of the following methods: 

(i) Web site: http://dms.dot.gov. Follow 
the instructions for submitting com-
ments on the DOT electronic docket 
site. 

(ii) Fax: 1–202–493–2251. 
(iii) Mail: Docket Management Facil-

ity; U.S. Department of Transpor-
tation, 400 Seventh Street, SW., Nassif 
Building, Room PL–401, Washington, 
DC 20590–0001. 

(iv) Hand Delivery: Room PL–401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal Holi-
days. 

(v) Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

(3) The commenter shall certify that 
a copy of the comment was served on 
the petitioner. Note that all petitions 
received will be posted without change 
to http://dms.dot.gov including any per-
sonal information provided. 

(f) Disposition of petitions. (1) If FRA 
finds that the petition complies with 
the requirements of this section and 
that the foreign railroad’s workplace 
testing program is compatible with the 
minimum standards of this part, the 
petition will be granted, normally 
within 90 days of its receipt. If the peti-
tion is neither granted nor denied with-
in 90 days, the petition remains pend-
ing for decision. FRA may attach spe-
cial conditions to the approval of any 
petition. Following the approval of a 
petition, FRA may reopen consider-
ation of the petition for cause. 

(2) If FRA finds that the petition 
does not comply with the requirements 
of this section or that the foreign rail-
road’s workplace testing program is 
not compatible with the minimum 
standards of this part, the petition will 
be denied, normally within 90 days of 
its receipt. 

(3) When FRA grants or denies a peti-
tion, or reopens consideration of the 
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petition, written notice is sent to the 
petitioner and other interested parties. 

(g) Program recognition. If its program 
has been recognized, the foreign rail-
road shall maintain a letter on file in-
dicating that it has elected to extend 
specified elements of the recognized 
program to its operations in the United 
States. Once granted, program recogni-
tion remains valid so long as the pro-
gram retains these elements and the 
foreign railroad complies with the pro-
gram requirements. 

[69 FR 19286, Apr. 12, 2004] 

§ 219.5 Definitions. 
As used in this part— 
Accident or incident reportable under 

part 225 does not include a case that is 
classified as ‘‘covered data’’ under 
§ 225.5 of this chapter (i.e., employee in-
jury/illness cases reportable exclu-
sively because a physician or other li-
censed health care professional either 
made a one-time topical application of 
a prescription-strength medication to 
the employee’s injury or made a writ-
ten recommendation that the em-
ployee: Take one or more days away 
from work when the employee instead 
reports to work (or would have re-
ported had he or she been scheduled) 
and takes no days away from work in 
connection with the injury or illness; 
work restricted duty for one or more 
days when the employee instead works 
unrestricted (or would have worked un-
restricted had he or she been sched-
uled) and takes no other days of re-
stricted work activity in connection 
with the injury or illness; or take over- 
the-counter medication at a dosage 
equal to or greater than the minimum 
prescription strength, whether or not 
the employee actually takes the medi-
cation). 

Class I, Class II, and Class III have the 
meaning assigned by regulations of the 
Surface Transportation Board (49 CFR 
part 1201; General Instructions 1–1). 

Controlled substance has the meaning 
assigned by 21 U.S.C. 802, and includes 
all substances listed on Schedules I 
through V as they may be revised from 
time to time (21 CFR Parts 1301–1316). 

Covered employee means a person who 
has been assigned to perform service in 
the United States subject to the hours 
of service laws (49 U.S.C. ch. 211) during 

a duty tour, whether or not the person 
has performed or is currently per-
forming such service, and any person 
who performs such service. (An em-
ployee is not ‘‘covered’’ within the 
meaning of this part exclusively by 
reason of being an employee for pur-
poses of 49 U.S.C. 21106.) For the pur-
poses of pre-employment testing only, 
the term ‘‘covered employee’’ includes 
a person applying to perform covered 
service in the United States. 

Covered service means service in the 
United States that is subject to the 
hours of service laws at 49 U.S.C. 21103, 
21104, or 21105, but does not include any 
period the employee is relieved of all 
responsibilities and is free to come and 
go without restriction. 

Co-worker means another employee of 
the railroad, including a working su-
pervisor directly associated with a 
yard or train crew, such as a conductor 
or yard foreman, but not including any 
other railroad supervisor, special 
agent, or officer. 

Cross-border operation means a rail 
operation that crosses into the United 
States from Canada or Mexico. 

Domestic railroad means a railroad 
that is incorporated in the United 
States. 

DOT Agency means an agency (or 
‘‘operating administration’’) of the 
United States Department of Transpor-
tation administering regulations re-
quiring alcohol or controlled substance 
testing (14 CFR parts 61, 63, 65, 121 and 
135; 49 CFR parts 199, 219, 382 and 655) in 
accordance with Part 40 of this title. 

Drug means any substance (other 
than alcohol) that has known mind- or 
function-altering effects on a human 
subject, specifically including any 
psychoactive substance and including, 
but not limited to, controlled sub-
stances. 

Foreign railroad means a railroad that 
is incorporated outside the United 
States. 

FRA means the Federal Railroad Ad-
ministration, United States Depart-
ment of Transportation. 

FRA representative means the Asso-
ciate Administrator for Safety of FRA, 
the Associate Administrator’s delegate 
(including a qualified State inspector 
acting under Part 212 of this chapter), 
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