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grow and compete. These include, but
are not limited to:

(i) Statistical disparities in the abil-
ity of ACDBEs to get the financing,
bonding and insurance required to par-
ticipate in your program;

(ii) Data on employment, self-em-
ployment, education, training and
union apprenticeship programs, to the
extent you can relate it to the opportu-
nities for ACDBEs to perform in your
program.

(4) If you attempt to make an adjust-
ment to your base figure to account for
the continuing effects of past discrimi-
nation, or the effects of an ongoing
ACDBE program, the adjustment must
be based on demonstrable evidence that
is logically and directly related to the
effect for which the adjustment is
sought.

(5) Among the information you sub-
mit with your overall goal (see 23.45(e)),
you must include description of the
methodology you used to establish the
goal, including your base figure and
the evidence with which it was cal-
culated, as well as the adjustments you
made to the base figure and the evi-
dence relied on for the adjustments.
You should also include a summary
listing of the relevant available evi-
dence in your jurisdiction and an ex-
planation of how you used that evi-
dence to adjust your base figure. You
must also include your projection of
the portions of the overall goal you ex-
pect to meet through race-neutral and
race-conscious measures, respectively
(see §§26.51(c)).

(e) You are not required to obtain
prior FAA concurrence with your over-
all goal (i.e., with the number itself).
However, if the FAA’s review suggests
that your overall goal has not been
correctly calculated, or that your
method for calculating goals is inad-
equate, the FAA may, after consulting
with you, adjust your overall goal or
require that you do so. The adjusted
overall goal is binding on you.

(f) If you need additional time to col-
lect data or take other steps to develop
an approach to setting overall goals,
you may request the approval of the
FAA Administrator for an interim goal
and/or goal-setting mechanism. Such a
mechanism must:
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(1) Reflect the relative availability of
ACDBESs in your local market area to
the maximum extent feasible given the
data available to you; and

(2) Avoid imposing undue burdens on
non-ACDBEs.

§23.53 How do car rental companies
count ACDBE participation toward
their goals?

(a) As a car rental company, you
may, in meeting the goal the airport
has set for you, include purchases or
leases of vehicles from any vendor that
is a certified ACDBE.

(b) As a car rental company, if you
choose to meet the goal the airport has
set for you by including purchases or
leases of vehicles from an ACDBE ven-
dor, you must also submit to the re-
cipient documentation of the good
faith efforts you have made to obtain
ACDBE participation from other
ACDBE providers of goods and services.

(c) While this part does not require
you to obtain ACDBE participation
through direct ownership arrange-
ments, you may count such participa-
tion toward the goal the airport has set
for you.

(d) The following special rules apply
to counting participation related to car
rental operations:

(1) Count the entire amount of the
cost charged by an ACDBE for repair-
ing vehicles, provided that it is reason-
able and not excessive as compared
with fees customarily allowed for simi-
lar services.

(2) Count the entire amount of the
fee or commission charged by a ACDBE
to manage a car rental concession
under an agreement with the conces-
sionaire toward ACDBE goals, provided
that it is reasonable and not excessive
as compared with fees customarily al-
lowed for similar services.

(3) Do not count any portion of a fee
paid by a manufacturer to a car dealer-
ship for reimbursement of work per-
formed under the manufacturer’s war-
ranty.

(e) For other goods and services,
count participation toward ACDBE
goals as provided in part 26, §26.55 and
§23.55 of this part. In the event of any
conflict between these two sections,
§23.55 controls.
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(f) If you have a national or regional
contract, count a pro-rated share of the
amount of that contract toward the
goals of each airport covered by the
contract. Use the proportion of your
applicable gross receipts as the basis
for making this pro-rated assignment
of ACDBE participation.

Example to paragraph (f): Car Rental Com-
pany X signs a regional contract with an
ACDBE car dealer to supply cars to all five
airports in a state. The five airports each ac-
count for 20 percent of X’s gross receipts in
the state. Twenty percent of the value of the
cars purchased through the ACDBE car deal-
er would count toward the goal of each air-
port.

§23.55 How do recipients count
ACDBE participation toward goals
for items other than car rentals?

(a) You count only ACDBE participa-
tion that results from a commercially
useful function. For purposes of this
part, the term commercially useful
function has the same meaning as in
part 26, §26.55(c), except that the re-
quirements of §26.55(c)(3) do not apply
to concessions.

(b) Count the total dollar value of
gross receipts an ACDBE earns under a
concession agreement and the total
dollar value of a management contract
or subcontract with an ACDBE toward
the goal. However, if the ACDBE enters
into a subconcession agreement or sub-
contract with a non-ACDBE, do not
count any of the gross receipts earned
by the non-ACDBE.

(c) When an ACDBE performs as a
subconcessionaire or subcontractor for
a non-ACDBE, count only the portion
of the gross receipts earned by the
ACDBE under its subagreement.

(d) When an ACDBE performs as a
participant in a joint venture, count a
portion of the gross receipts equal to
the distinct, clearly defined portion of
the work of the concession that the
ACDBE performs with its own forces
toward ACDBE goals.

(e) Count the entire amount of fees or
commissions charged by an ACDBE
firm for a bona fide service, provided
that, as the recipient, you determine
this amount to be reasonable and not
excessive as compared with fees cus-
tomarily allowed for similar services.
Such services may include, but are not
limited to, professional, technical, con-
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sultant, legal, security systems, adver-
tising, building cleaning and mainte-
nance, computer programming, or
managerial.

(f) Count 100 percent of the cost of
goods obtained from an ACDBE manu-
facturer. For purposes of this part, the
term manufacturer has the same mean-
ing as in part 26, §26.55(e)(1)(ii).

(g) Count 100 percent of the cost of
goods purchased or Ileased from a
ACDBE regular dealer. For purposes of
this part, the term ‘‘regular dealer”
has the same meaning as in part 26,
§26.55(e)(2)(ii).

(h) Count credit toward ACDBE goals
for goods purchased from an ACDBE
which is neither a manufacturer nor a
regular dealer as follows:

(1) Count the entire amount of fees or
commissions charged for assistance in
the procurement of the goods, provided
that this amount is reasonable and not
excessive as compared with fees cus-
tomarily allowed for similar services.
Do not count any portion of the cost of
the goods themselves.

(2) Count the entire amount of fees or
transportation charges for the delivery
of goods required for a concession, pro-
vided that this amount is reasonable
and not excessive as compared with
fees customarily allowed for similar
services. Do not count any portion of
the cost of goods themselves.

(i) If a firm has not been certified as
an ACDBE in accordance with the
standards in this part, do not count the
firm’s participation toward ACDBE
goals.

(j) Do not count the work performed
or gross receipts earned by a firm after
its eligibility has been removed toward
ACDBE goals. However, if an ACDBE
firm certified on April 21, 2005 is decer-
tified because one or more of its dis-
advantaged owners do not meet the
personal net worth criterion or the
firm exceeds business size standards of
this part during the performance of a
contract or other agreement, the firm’s
participation may continue to be
counted toward ACDBE goals for the
remainder of the term of the contract
or other agreement (but not extensions
or renewals of such contracts or agree-
ments).

(k) Do not count costs incurred in
connection with the renovation, repair,
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