Office of the Secretary of Transportation

§23.75 Can recipients enter into long-
term, exclusive agreements with
concessionaires?

(a) Except as provided in paragraph
(b) of this section, you must not enter
into long-term, exclusive agreements
for concessions. For purposes of this
section, a long-term agreement is one
having a term longer than five years.

(b) You may enter into a long-term,
exclusive concession agreement only
under the following conditions:

(1) Special local circumstances exist
that make it important to enter such
agreement, and

(2) The responsible FAA regional of-
fice approves your plan for meeting the
standards of paragraph (c) of this sec-
tion.

(¢) In order to obtain FAA approval
of a long-term-exclusive concession
agreement, you must submit the fol-
lowing information to the FAA re-
gional office:

(1) A description of the special local
circumstances that warrant a long-
term, exclusive agreement.

(2) A copy of the draft and final leas-
ing and subleasing or other agree-
ments. This long-term, exclusive agree-
ment must provide that:

(i) A number of ACDBEs that reason-
ably reflects their availability in your
market area, in the absence of dis-
crimination, to do the types of work
required will participate as conces-
sionaires throughout the term of the
agreement and account for at a per-
centage of the estimated annual gross
receipts equivalent to a level set in ac-
cordance with §§23.47 through 23.49 of
this part.

(ii) You will review the extent of
ACDBE participation before the exer-
cise of each renewal option to consider
whether an increase or decrease in
ACDBE participation is warranted.

(iii) An ACDBE concessionaire that is
unable to perform successfully will be
replaced by another ACDBE conces-
sionaire, if the remaining term of the
agreement makes this feasible. In the
event that such action is not feasible,
you will require the concessionaire to
make good faith efforts during the re-
maining term of the agreement to en-
courage ACDBEs to compete for the
purchases and/or leases of goods and
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services to be made by the conces-
sionaire.

(3) Assurances that any ACDBE par-
ticipant will be in an acceptable form,
such as a sublease, joint venture, or
partnership.

(4) Documentation that ACDBE par-
ticipants are properly certified.

(5) A description of the type of busi-
ness or businesses to be operated (e.g.,
location, storage and delivery space,
“‘back-of-the-house facilities’” such as
kitchens, window display space, adver-
tising space, and other amenities that
will increase the ACDBE’s chance to
succeed).

(6) Information on the investment re-
quired on the part of the ACDBE and
any unusual management or financial
arrangements between the prime con-
cessionaire and ACDBE.

(7) Information on the estimated
gross receipts and net profit to be
earned by the ACDBE.

§23.77 Does this part preempt local re-
quirements?

(a) In the event that a State or local
law, regulation, or policy differs from
the requirements of this part, the re-
cipient must, as a condition of remain-
ing eligible to receive Federal financial
assistance from the DOT, take such
steps as may be necessary to comply
with the requirements of this part.

(b) You must clearly identify any
State or local law, regulation, or policy
pertaining to minority, women’s, or
disadvantaged business enterprise con-
cerning airport concessions that adds
to, goes beyond, or imposes more strin-
gent requirements than the provisions
of this part. FAA will determine
whether such a law, regulation, or pol-
icy conflicts with this part, in which
case the requirements of this part will
govern.

(c) If not deemed in conflict by the
FAA, you must write and administer
such a State or local law, policy, or
regulation separately from the ACDBE
program.

(d) You must provide copies of any
such provisions and the legal authority
supporting them to the FAA with your
ACDBE program submission. FAA will
not approve an ACDBE program if
there are such provisions that conflict
with the provisions of this part.
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(e) However, nothing in this part pre-
empts any State or local law, regula-
tion, or policy enacted by the gov-
erning body of a recipient, or the au-
thority of any State or local govern-
ment or recipient to adopt or enforce
any law, regulation, or policy relating
to ACDBES, as long as the law, regula-
tion, or policy does not conflict with
this part.

§23.79 Does this part permit recipi-
ents to use local geographic pref-
erences?

No. As a recipient you must not use
a local geographic preference. For pur-
poses of this section, a local geographic
preference is any requirement that
gives an ACDBE located in one place
(e.g., your local area) an advantage
over ACDBEs from other places in ob-
taining business as, or with, a conces-
sion at your airport.

APPENDIX A TO PART 23—UNIFORM
REPORT OF ACDBE PARTICIPATION

INSTRUCTIONS FOR UNIFORM REPORT OF
ACDBE PARTICIPATION

1. Insert name of airport receiving FAA fi-
nancial assistance and AIP number.

2. Provide the name and contact informa-
tion (phone, fax, e-mail) for the person FAA
should contact with questions about the re-
port.

3a. Provide the annual reporting period to
which the report pertains (e.g., October 2005—
September 2006).

3b. Provide the date on which the report is
submitted to FAA.

4. This block and blocks 5 and 6 concern
non-car rental goals and participation only.
In this block, provide the overall non-car
rental percentage goal and the race-con-
scious (RC) and race-neutral (RN) compo-
nents of it. The RC and RN percentages
should add up to the overall percentage goal.

5. For purposes of this block and blocks 6,
8, and 9, the participation categories listed
at the left of the block are the following:
“Prime Concessions’ are concessions who
have a direct relationship with the airport
(e.g., a company who has a lease agreement
directly with the airport to operate a conces-
sion). A ‘‘subconcession’ is a firm that has a
sublease or other agreement with a prime
concessionaire, rather than with the airport
itself, to operate a concession at the airport.
A “management contract’ is an agreement
between the airport and a firm to manage a
portion of the airport’s facilities or oper-
ations (e.g., manage the parking facilities).
‘“‘Goods/services’ refers to those goods and
services purchased by the airport itself or by
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concessionaires and management contrac-
tors from certified DBEs.

Block 5 concerns all non-car rental conces-
sion activity covered by 49 CFR part 23 dur-
ing the reporting period, both new or con-
tinuing.

In Column A, enter the total concession
gross revenues for concessionaires (prime
and sub) and purchases of goods and services
(ACDBE and non-ACDBE combined) at the
airport. In Column B, enter the number of
lease agreements, contracts, etc. in effect or
taking place during the reporting period in
each participation category for all conces-
sionaires and purchases of goods and services
(ACDBE and non-ACDBE combined).

Because, by statute, non-ACDBE manage-
ment contracts do not count as part of the
base for ACDBE goals, the cells for total
management contract participation and
ACDBE participation as a percentage of
total management contracting dollars are
not intended to be filled in blocks 5, 6, 8, and
9.

In Column C, enter the total gross reve-
nues in each ©participation category
(ACDBESs) only. In Column D, enter the num-
ber of lease agreements, contracts, etc., in
effect or entered into during the reporting
period in each participation category for all
concessionaires and purchases of goods and
services (ACDBESs only).

Columns E and F are subsets of Column C:
break out the total gross revenues listed in
Column C into the portions that are attrib-
utable to race-conscious and race-neutral
measures, respectively. Column G is a per-
centage calculation. It answers the question,
what percentage of the numbers in Column A
is represented by the corresponding numbers
in Column C?

6. The numbers in this Block concern only
new non-car rental concession opportunities
that arose during the current reporting pe-
riod. In other words, the information re-
quested in Block 6 is a subset of that re-
quested in Block 5. Otherwise, this Block is
filled out in the same way as Block 5.

7. Blocks 7-9 concern car rental goals and
participation. In Block 7, provide the overall
car rental percentage goal and the race-con-
scious (RC) and race-neutral (RN) compo-
nents of it. The RC and RN percentages
should add up to the overall percentage goal.

8. Block 8 is parallel to Block 5, except
that it is for car rentals. The instructions for
filling it out are the same as for Block 5.

9. Block 9 is parallel to Block 6, except
that it is for car rentals. The information re-
quested in Block 9 is a subset of that re-
quested in Block 8. The instructions for fill-
ing it out are the same as for Block 6.

10. Block 10 instructs recipients to bring
forward the cumulative ACDBE participa-
tion figures from Blocks 5 and 8, breaking
down these figures by race and gender cat-
egories. Participation by non-minority
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