
745 

Federal Railroad Administration, DOT § 240.7 

part, regardless of the fact that a per-
son may have a job classification title 
other than that of locomotive engineer. 

[56 FR 28254, June 19, 1991, as amended at 64 
FR 60988, Nov. 8, 1999] 

§ 240.3 Application and responsibility 
for compliance. 

(a) Except as provided in paragraph 
(b) of this section, this part applies to 
all railroads. 

(b) This part does not apply to— 
(1) A railroad that operates only on 

track inside an installation that is not 
part of the general railroad system of 
transportation; or 

(2) Rapid transit operations in an 
urban area that are not connected to 
the general railroad system of trans-
portation. 

(c) Although the duties imposed by 
this part are generally stated in terms 
of the duty of a railroad, each person, 
including a contractor for a railroad, 
who performs any function covered by 
this part must perform that function in 
accordance with this part. 

[64 FR 60988, Nov. 8, 1999] 

§ 240.5 Preemptive effect and con-
struction. 

(a) Under 49 U.S.C. 20106, issuance of 
the regulations in this part preempts 
any State law, regulation, or order cov-
ering the same subject matter, except 
an additional or more stringent law, 
regulation, or order that is necessary 
to eliminate or reduce an essentially 
local safety hazard; is not incompatible 
with a law, regulation, or order of the 
United States Government; and does 
not impose an unreasonable burden on 
interstate commerce. 

(b) FRA does not intend by issuance 
of these regulations to preempt provi-
sions of State criminal law that impose 
sanctions for reckless conduct that 
leads to actual loss of life, injury, or 
damage to property, whether such pro-
visions apply specifically to railroad 
employees or generally to the public at 
large. 

(c) FRA does not intend, by use of 
the term locomotive engineer in this 
part, to preempt or otherwise alter the 
terms, conditions, or interpretation of 
existing collective bargaining agree-
ments that employ other job classifica-

tion titles when identifying persons au-
thorized by a railroad to operate a lo-
comotive. 

(d) FRA does not intend by issuance 
of these regulations to preempt or oth-
erwise alter the authority of a railroad 
to initiate disciplinary sanctions 
against its employees, including man-
agers and supervisors, in the normal 
and customary manner, including 
those contained in its collective bar-
gaining agreements. 

(e) Nothing in this part shall be con-
strued to create or prohibit an eligi-
bility or entitlement to employment in 
other service for the railroad as a re-
sult of denial, suspension, or revoca-
tion of certification under this part. 

(f) Nothing in this part shall be 
deemed to abridge any additional pro-
cedural rights or remedies not incon-
sistent with this part that are avail-
able to the employee under a collective 
bargaining agreement, the Railway 
Labor Act, or (with respect to employ-
ment at will) at common law with re-
spect to removal from service or other 
adverse action taken as a consequence 
of this part. 

[56 FR 28254, June 19, 1991, as amended at 58 
FR 19002, Apr. 9, 1993; 64 FR 60988, Nov. 8, 
1999] 

§ 240.7 Definitions. 
As used in this part— 
Administrator means the Adminis-

trator of the Federal Railroad Admin-
istration or the Administrator’s dele-
gate. 

Alcohol means ethyl alcohol (ethanol) 
and includes use or possession of any 
beverage, mixture, or preparation con-
taining ethyl alcohol. 

Controlled Substance has the meaning 
assigned by 21 U.S.C. 802 and includes 
all substances listed on Schedules I 
through V as they may be revised from 
time to time (21 CFR parts 1301–1316). 

Current Employee is any employee 
with at least one year of experience in 
transportation service on a railroad. 

Designated Supervisor of Locomotive 
Engineers is a person designated as such 
by a railroad in accordance with the 
provisions of § 240.105 of this part. 

Drug means any substance (other 
than alcohol) that has known mind or 
function-altering effects on a human 
subject, specifically including any 
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psychoactive substance and including, 
but not limited to, controlled sub-
stances. 

Dual purpose vehicle means a piece of 
on-track equipment that is capable of 
moving railroad rolling stock and may 
also function as roadway maintenance 
equipment. 

EAP Counselor means a person quali-
fied by experience, education, or train-
ing to counsel people affected by sub-
stance abuse problems and to evaluate 
their progress in recovering from or 
controlling such problems. An EAP 
Counselor can be a qualified full-time 
salaried employee of a railroad, a 
qualified practitioner who contracts 
with the railroad on a fee-for-service or 
other basis, or a qualified physician 
designated by the railroad to perform 
functions in connection with alcohol or 
substance abuse evaluation or coun-
seling. As used in this rule, the EAP 
Counselor owes a duty to the railroad 
to make an honest and fully informed 
evaluation of the condition and 
progress of an employee. 

File, filed and filing mean submission 
of a document under this part on the 
date when the Docket Clerk receives it, 
or if sent by mail on or after Sep-
tember 4, 2001, the date mailing was 
completed. 

FRA means the Federal Railroad Ad-
ministration. 

FRA Representative means the Asso-
ciate Administrator for Safety, FRA, 
and the Associate Administrator’s del-
egate, including any safety inspector 
employed by the Federal Railroad Ad-
ministration and any qualified state 
railroad safety inspector acting under 
part 212 of this chapter. 

Instructor Engineer means a person 
who 

(1) Is a qualified locomotive engineer 
under this part, 

(2) Has been selected by the railroad 
to teach others proper train handling 
procedures, and 

(3) Has demonstrated an adequate 
knowledge of the subjects under in-
struction. 

Joint Operations means rail oper-
ations conducted by more than one 
railroad on the same track regardless 
of whether such operations are the re-
sult of— 

(1) Contractual arrangement between 
the railroads, 

(2) Order of a governmental agency or 
a court of law, or 

(3) Any other legally binding direc-
tive. 

Knowingly means having actual 
knowledge of the facts giving rise to 
the violation or that a reasonable per-
son acting in the circumstances, exer-
cising due care, would have had such 
knowledge. 

Locomotive means a piece of on-track 
equipment (other than specialized 
roadway maintenance equipment or a 
dual purpose vehicle operating in ac-
cordance with § 240.104(a)(2)): 

(1) With one or more propelling mo-
tors designed for moving other equip-
ment; 

(2) With one or more propelling mo-
tors designed to carry freight or pas-
senger traffic or both; or 

(3) Without propelling motors but 
with one or more control stands. 

Locomotive engineer means any person 
who moves a locomotive or group of lo-
comotives regardless of whether they 
are coupled to other rolling equipment 
except: 

(1) A person who moves a locomotive 
or group of locomotives within the con-
fines of a locomotive repair or serv-
icing area as provided for in 49 CFR 
218.5(f) and 218.29(a)(1); or 

(2) A person who moves a locomotive 
or group of locomotives for distances of 
less than 100 feet and this incidental 
movement of a locomotive or loco-
motives is for inspection or mainte-
nance purposes. 

Main track means a track upon which 
the operation of trains is governed by 
one or more of the following methods 
of operation: timetable; mandatory di-
rective; signal indication; or any form 
of absolute or manual block system. 

Medical examiner means a person li-
censed as a doctor of medicine or doc-
tor of osteopathy. A medical examiner 
can be a qualified full-time salaried 
employee of a railroad, a qualified 
practitioner who contracts with the 
railroad on a fee-for-service or other 
basis, or a qualified practitioner des-
ignated by the railroad to perform 
functions in connection with medical 
evaluations of employees. As used in 
this rule, the medical examiner owes a 

VerDate Aug<31>2005 10:06 Nov 07, 2006 Jkt 208211 PO 00000 Frm 00756 Fmt 8010 Sfmt 8010 Y:\SGML\208211.XXX 208211cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

66
 w

ith
 C

F
R



747 

Federal Railroad Administration, DOT § 240.7 

duty to the railroad to make an honest 
and fully informed evaluation of the 
condition of an employee. 

Newly hired employee is any person 
who is hired with no prior railroad ex-
perience, or one with less than one 
year of experience in transportation 
service on that railroad or another 
railroad. 

Person means an entity of any type 
covered under 1 U.S.C. 1, including but 
not limited to the following: a railroad; 
a manager, supervisor, official, or 
other employee or agent of a railroad; 
any owner, manufacturer, lessor, or 
lessee of railroad equipment, track, or 
facilities; any independent contractor 
providing goods or services to a rail-
road; and any employee of such owner, 
manufacturer, lessor, lessee, or inde-
pendent contractor. 

Qualified means a person who has 
passed all appropriate training and 
testing programs required by the rail-
road and this part and who, therefore, 
has actual knowledge or may reason-
ably be expected to have knowledge of 
the subject on which the person is 
qualified. 

Railroad means any form of non-
highway ground transportation that 
runs on rails or electromagnetic guide-
ways and any entity providing such 
transportation, including 

(1) Commuter or other short-haul 
railroad passenger service in a metro-
politan or suburban area and com-
muter railroad service that was oper-
ated by the Consolidated Rail Corpora-
tion on January 1, 1979; and 

(2) High speed ground transportation 
systems that connect metropolitan 
areas, without regard to whether those 
systems use new technologies not asso-
ciated with traditional railroads; but 
does not include rapid transit oper-
ations in an urban area that are not 
connected to the general railroad sys-
tem of transportation. 

Railroad Officer means any super-
visory employee of a railroad. 

Railroad rolling stock is on-track 
equipment that is either a freight car 
(as defined in § 215.5 of this chapter) or 
a passenger car (as defined in § 238.5 of 
this chapter). 

Roadway maintenance equipment is on- 
track equipment powered by any 
means of energy other than hand power 

which is used in conjunction with 
maintenance, repair, construction or 
inspection of track, bridges, roadway, 
signal, communications, or electric 
traction systems. 

Segment means any portion of a rail-
road assigned to the supervision of one 
superintendent or equivalent transpor-
tation officer. 

Service has the meaning given in Rule 
5 of the Federal Rules of Civil Proce-
dure as amended. Similarly, the com-
putation of time provisions in Rule 6 of 
the Federal Rules of Civil Procedure as 
amended are also applicable in this 
part. See also the definition of ‘‘filing’’ 
in this section. 

Specialized roadway maintenance 
equipment is roadway maintenance 
equipment that does not have the capa-
bility to move railroad rolling stock. 
Any alteration of such equipment that 
enables it to move railroad rolling 
stock will require that the equipment 
be treated as a dual purpose vehicle. 

Substance abuse disorder refers to a 
psychological or physical dependence 
on alcohol or a drug or another identi-
fiable and treatable mental or physical 
disorder involving the abuse of alcohol 
or drugs as a primary manifestation. A 
substance abuse disorder is ‘‘active’’ 
within the meaning of this part if the 
person (1) is currently using alcohol 
and other drugs, except under medical 
supervision consistent with the restric-
tions described in § 219.103 of this chap-
ter or (2) has failed to successfully 
complete primary treatment or suc-
cessfully participate in aftercare as di-
rected by an EAP Counselor. 

Type I Simulator means a replica of 
the control compartment of a loco-
motive with all associated control 
equipment that: 

(1) Functions in response to a per-
son’s manipulation and causes the 
gauges associated with such controls to 
appropriately respond to the con-
sequences of that manipulation; 

(2) Pictorially, audibly and graphi-
cally illustrates the route to be taken; 

(3) Graphically, audibly, and phys-
ically illustrates the consequences of 
control manipulations in terms of their 
effect on train speed, braking capacity, 
and in-train force levels throughout 
the train; and 
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(4) Is computer enhanced so that it 
can be programmed for specific train 
consists and the known physical char-
acteristics of the line illustrated. 

Type II Simulator means a replica of 
the control equipment for a locomotive 
that: 

(1) Functions in response to a per-
son’s manipulation and causes the 
gauges associated with such controls to 
appropriately respond to the con-
sequences of that manipulation; 

(2) Pictorially, audibly, and graphi-
cally illustrates the route to be taken; 

(3) Graphically and audibly illus-
trates the consequences of control ma-
nipulations in terms of their effect on 
train speed braking capacity, and in- 
train force levels throughout the train; 
and 

(4) Is computer enhanced so that it 
can be programmed for specific train 
consists and the known physical char-
acteristics of the line illustrated. 

Type III Simulator means a replica of 
the control equipment for a locomotive 
that: 

(1) Functions in response to a per-
son’s manipulation and causes the 
gauges associated with such controls to 
appropriately respond to the con-
sequences of that manipulation; 

(2) Graphically illustrates the route 
to be taken; 

(3) Graphically illustrates the con-
sequences of control manipulations in 
terms of their effect on train speed 
braking capacity, and in-train force 
levels throughout the train; and 

(4) Is computer enhanced so that it 
can be programmed for specific train 
consists and the known physical char-
acteristics of the line illustrated. 

[56 FR 28254, June 19, 1991, as amended at 58 
FR 19002, Apr. 9, 1993; 60 FR 53136, Oct. 12, 
1995; 64 FR 60989, Nov. 8, 1999; 65 FR 58483, 
Sept. 29, 2000; 67 FR 24, Jan. 2, 2002] 

§ 240.9 Waivers. 
(a) A person subject to a requirement 

of this part may petition the Adminis-
trator for a waiver of compliance with 
such requirement. The filing of such a 
petition does not affect that person’s 
responsibility for compliance with that 
requirement while the petition is being 
considered. 

(b) Each petition for a waiver under 
this section must be filed in the man-

ner and contain the information re-
quired by part 211 of this chapter. 

(c) If the Administrator finds that a 
waiver of compliance is in the public 
interest and is consistent with railroad 
safety, the Administrator may grant 
the waiver subject to any conditions 
the Administrator deems necessary. 

[56 FR 28254, June 19, 1991, as amended at 64 
FR 60989, Nov. 8, 1999] 

§ 240.11 Penalties and consequences 
for noncompliance. 

(a) A person who violates any re-
quirement of this part or causes the 
violation of any such requirement is 
subject to a civil penalty of at least 
$550 and not more than $11,000 per vio-
lation, except that: Penalties may be 
assessed against individuals only for 
willful violations, and, where a grossly 
negligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury to per-
sons, or has caused death or injury, a 
penalty not to exceed $27,000 per viola-
tion may be assessed. Each day a viola-
tion continues shall constitute a sepa-
rate offense. See Appendix A to this 
part for a statement of agency civil 
penalty policy. 

(b) A person who violates any re-
quirement of this part or causes the 
violation of any such requirement may 
be subject to disqualification from all 
safety-sensitive service in accordance 
with part 209 of this chapter. 

(c) A person who knowingly and will-
fully falsifies a record or report re-
quired by this part may be subject to 
criminal penalties under 49 U.S.C. 
21311. 

(d) In addition to the enforcement 
methods referred to in paragraphs (a), 
(b), and (c) of this section, FRA may 
also address violations of this part by 
use of the emergency order, compliance 
order, and/or injunctive provisions of 
the Federal Railroad Safety Act. 

[56 FR 28254, June 19, 1991, as amended at 63 
FR 11624, Mar. 10, 1998; 64 FR 60989, Nov. 8, 
1999; 69 FR 30595, May 28, 2004] 

§ 240.13 Information collection re-
quirements. 

(a) The information collection re-
quirements of this part were reviewed 
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