
288 

49 CFR Subtitle A (10–1–06 Edition) § 26.9 

a particular race, color, sex, or na-
tional origin. 

§ 26.9 How does the Department issue 
guidance and interpretations under 
this part? 

(a) This part applies instead of sub-
parts A and C through E of 49 CFR part 
23 in effect prior to March 4, 1999. (See 
49 CFR Parts 1 to 99, revised as of Octo-
ber 1, 1998.) Only guidance and inter-
pretations (including interpretations 
set forth in certification appeal deci-
sions) consistent with this part 26 and 
issued after March 4, 1999 have defini-
tive, binding effect in implementing 
the provisions of this part and con-
stitute the official position of the De-
partment of Transportation. 

(b) The Secretary of Transportation, 
Office of the Secretary of Transpor-
tation, FHWA, FTA, and FAA may 
issue written interpretations of or 
written guidance concerning this part. 
Written interpretations and guidance 
are valid and binding, and constitute 
the official position of the Department 
of Transportation, only if they are 
issued over the signature of the Sec-
retary of Transportation or if they con-
tain the following statement: 

The General Counsel of the Department of 
Transportation has reviewed this document 
and approved it as consistent with the lan-
guage and intent of 49 CFR part 26. 

§ 26.11 What records do recipients 
keep and report? 

(a) [Reserved] 
(b) You must continue to provide 

data about your DBE program to the 
Department as directed by DOT oper-
ating administrations. 

(c) You must create and maintain a 
bidders list. 

(1) The purpose of this list is to pro-
vide you as accurate data as possible 
about the universe of DBE and non- 
DBE contractors and subcontractors 
who seek to work on your Federally-as-
sisted contracts for use in helping you 
set your overall goals. 

(2) You must obtain the following in-
formation about DBE and non-DBE 
contractors and subcontractors who 
seek to work on your Federally-as-
sisted contracts: 

(i) Firm name; 
(ii) Firm address; 

(iii) Firm’s status as a DBE or non- 
DBE; 

(iv) Age of the firm; and 
(v) The annual gross receipts of the 

firm. You may obtain this information 
by asking each firm to indicate into 
what gross receipts bracket they fit 
(e.g., less than $500,000; $500,000–$1 mil-
lion; $1–2 million; $2–5 million; etc.) 
rather than requesting an exact figure 
from the firm. 

(3) You may acquire the information 
for your bidders list in a variety of 
ways. For example, you can collect the 
data from all bidders, before or after 
the bid due date. You can conduct a 
survey that will result in statistically 
sound estimate of the universe of DBE 
and non-DBE contractors and sub-
contractors who seek to work on your 
Federally-assisted contracts. You may 
combine different data collection ap-
proaches (e.g., collect name and address 
information from all bidders, while 
conducting a survey with respect to 
age and gross receipts information). 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 
68951, Nov. 15, 2000] 

§ 26.13 What assurances must recipi-
ents and contractors make? 

(a) Each financial assistance agree-
ment you sign with a DOT operating 
administration (or a primary recipient) 
must include the following assurance: 

The recipient shall not discriminate on the 
basis of race, color, national origin, or sex in 
the award and performance of any DOT-as-
sisted contract or in the administration of 
its DBE program or the requirements of 49 
CFR part 26. The recipient shall take all nec-
essary and reasonable steps under 49 CFR 
part 26 to ensure nondiscrimination in the 
award and administration of DOT-assisted 
contracts. The recipient’s DBE program, as 
required by 49 CFR part 26 and as approved 
by DOT, is incorporated by reference in this 
agreement. Implementation of this program 
is a legal obligation and failure to carry out 
its terms shall be treated as a violation of 
this agreement. Upon notification to the re-
cipient of its failure to carry out its ap-
proved program, the Department may im-
pose sanctions as provided for under part 26 
and may, in appropriate cases, refer the mat-
ter for enforcement under 18 U.S.C. 1001 and/ 
or the Program Fraud Civil Remedies Act of 
1986 (31 U.S.C. 3801 et seq.). 

(b) Each contract you sign with a 
contractor (and each subcontract the 
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prime contractor signs with a subcon-
tractor) must include the following as-
surance: 

The contractor, sub recipient or subcon-
tractor shall not discriminate on the basis of 
race, color, national origin, or sex in the per-
formance of this contract. The contractor 
shall carry out applicable requirements of 49 
CFR part 26 in the award and administration 
of DOT-assisted contracts. Failure by the 
contractor to carry out these requirements 
is a material breach of this contract, which 
may result in the termination of this con-
tract or such other remedy as the recipient 
deems appropriate. 

§ 26.15 How can recipients apply for 
exemptions or waivers? 

(a) You can apply for an exemption 
from any provision of this part. To 
apply, you must request the exemption 
in writing from the Office of the Sec-
retary of Transportation, FHWA, FTA, 
or FAA. The Secretary will grant the 
request only if it documents special or 
exceptional circumstances, not likely 
to be generally applicable, and not con-
templated in connection with the rule-
making that established this part, that 
make your compliance with a specific 
provision of this part impractical. You 
must agree to take any steps that the 
Department specifies to comply with 
the intent of the provision from which 
an exemption is granted. The Secretary 
will issue a written response to all ex-
emption requests. 

(b) You can apply for a waiver of any 
provision of Subpart B or C of this part 
including, but not limited to, any pro-
visions regarding administrative re-
quirements, overall goals, contract 
goals or good faith efforts. Program 
waivers are for the purpose of author-
izing you to operate a DBE program 
that achieves the objectives of this 
part by means that may differ from one 
or more of the requirements of Subpart 
B or C of this part. To receive a pro-
gram waiver, you must follow these 
procedures: 

(1) You must apply through the con-
cerned operating administration. The 
application must include a specific pro-
gram proposal and address how you 
will meet the criteria of paragraph 
(b)(2) of this section. Before submitting 
your application, you must have had 
public participation in developing your 
proposal, including consultation with 

the DBE community and at least one 
public hearing. Your application must 
include a summary of the public par-
ticipation process and the information 
gathered through it. 

(2) Your application must show 
that— 

(i) There is a reasonable basis to con-
clude that you could achieve a level of 
DBE participation consistent with the 
objectives of this part using different 
or innovative means other than those 
that are provided in subpart B or C of 
this part; 

(ii) Conditions in your jurisdiction 
are appropriate for implementing the 
proposal; 

(iii) Your proposal would prevent dis-
crimination against any individual or 
group in access to contracting opportu-
nities or other benefits of the program; 
and 

(iv) Your proposal is consistent with 
applicable law and program require-
ments of the concerned operating ad-
ministration’s financial assistance pro-
gram. 

(3) The Secretary has the authority 
to approve your application. If the Sec-
retary grants your application, you 
may administer your DBE program as 
provided in your proposal, subject to 
the following conditions: 

(i) DBE eligibility is determined as 
provided in subparts D and E of this 
part, and DBE participation is counted 
as provided in § 26.49; 

(ii) Your level of DBE participation 
continues to be consistent with the ob-
jectives of this part; 

(iii) There is a reasonable limitation 
on the duration of your modified pro-
gram; and 

(iv) Any other conditions the Sec-
retary makes on the grant of the waiv-
er. 

(4) The Secretary may end a program 
waiver at any time and require you to 
comply with this part’s provisions. The 
Secretary may also extend the waiver, 
if he or she determines that all require-
ments of paragraphs (b)(2) and (3) of 
this section continue to be met. Any 
such extension shall be for no longer 
than period originally set for the dura-
tion of the program. 
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