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Administrator may convene a hearing
or conference, if a hearing or con-
ference will advance the evaluation of
the application.

(b) The Administrator may dismiss
the application without prejudice if:

(1) he or she determines that there is
insufficient information upon which to
base a determination;

(2) Upon his or her request, addi-
tional information is not submitted by
the applicant; or

(3) The applicant fails to provide the
notice required by this subpart.

(c) Except as provided in this sub-
part, the Administrator will only con-
sider an application for a waiver of pre-
emption determination if:

(1) The applicant expressly acknowl-
edges in its application that the high-
way routing designation of the State,
political subdivision thereof, or Indian
tribe for which the determination is
sought is preempted by the Act or the
regulations thereunder; or

(2) The highway routing designation
of the State, political subdivision
thereof, or Indian tribe has been deter-
mined by a court of competent juris-
diction or in a determination issued
pursuant to §397.211 to be preempted by
the Act or the regulations issued there-
under.

(d) When the Administrator has re-
ceived all substantive information nec-
essary to process an application for a
waiver of preemption determination,
notice of that fact will be served upon
the applicant. Additional notice to all
other persons who received notice of
the proceeding may be served by pub-
lishing a notice in the FEDERAL REG-
ISTER.

§397.219 Waiver
order.

(a) Upon consideration of the applica-
tion and other relevant information re-
ceived or obtained during the pro-
ceeding, the Administrator issues an
order setting forth his or her deter-
mination.

(b) The Administrator may issue a
waiver of preemption order only if he
or she finds that the requirement of
the State, political subdivision thereof,
or Indian tribe affords the public a
level of safety at least equal to that af-
forded by the requirements of the Act

determination and
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and the regulations issued under the
Act and does not unreasonably burden
commerce. In determining whether the
requirement of the State, political sub-
division thereof, or Indian tribe unrea-
sonably burdens commerce, the Admin-
istrator may consider the following
factors:

(1) The extent to which increased
costs and impairment of efficiency re-
sult from the highway routing designa-
tion of the State, political subdivision
thereof, or Indian tribe;

(2) Whether the highway routing des-
ignation of the State, political subdivi-
sion thereof, or Indian tribe has a ra-
tional basis;

(3) Whether the highway routing des-
ignation of the State, political subdivi-
sion thereof, or Indian tribe achieves
its stated purpose; and

(4) Whether there is need for uni-
formity with regard to the subject con-
cerned and if so, whether the highway
routing designation of the State, polit-
ical subdivision thereof, or Indian tribe
competes or conflicts with those of
other States, political subdivisions
thereof, or Indian tribes.

(c) The order includes a written
statement setting forth the relevant
facts and the legal basis for the deter-
mination, and provides that any person
aggrieved by the order may file a peti-
tion for reconsideration in accordance
with §397.223.

(d) The Administrator serves a copy
of the order upon the applicant, any
other person who participated in the
proceeding and upon any other person
readily identifiable by the Adminis-
trator as one who may be affected by
the order. A copy of each order is
placed on file in the public docket. The
Administrator may publish the order
or notice of the order in the FEDERAL
REGISTER.

(e) If no petition for reconsideration
is filed within 20 days in accordance
with §397.223, an order issued under
this section constitutes the final agen-
cy decision regarding whether a par-
ticular requirement of a State, polit-
ical subdivision thereof, or Indian tribe
is preempted under the Act or any reg-
ulations issued thereunder, or whether
preemption is waived.
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