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and/or representative who shall violate 
requirements of § 511.76. Any party, 
participant and/or representative so ex-
cluded may appeal to the Adminis-
trator in accordance with the provi-
sions of § 511.23. If the representative of 
a party or participant is excluded, the 
hearing shall be suspended for a rea-
sonable time so that the party or par-
ticipant may obtain another represent-
ative. 

(c) Substitution of Presiding Officer. In 
the event of the substitution of a new 
Presiding Officer for the one originally 
designated, any motion predicated 
upon such substitution shall be made 
within five (5) days of the substitution. 

(d) Interference. In the performance of 
adjudicative functions, a Presiding Of-
ficer shall not be responsible to or sub-
ject to the supervision or direction of 
the Administrator or of any officer, 
employee, or agent engaged in the per-
formance of investigative or pros-
ecuting functions for NHTSA. All di-
rections by the Administrator to a Pre-
siding Officer concerning any adjudica-
tive proceeding shall appear on and be 
made a part of the record. 

(e) Disqualification of Presiding Officer. 
(1) When a Presiding Officer deems 
himself or herself disqualified to pre-
side in a particular proceeding, he or 
she shall withdraw by notice on the 
record and shall notify the Chief Ad-
ministrative Law Judge of the with-
drawal. 

(2) Whenever, for any reason, any 
party shall deem the Presiding Officer 
to be disqualified to preside, or to con-
tinue to preside, in a particular pro-
ceeding, that party may file with the 
Chief Administrative Law Judge a mo-
tion to disqualify and remove, sup-
ported by affidavit(s) setting forth the 
alleged grounds for disqualification. A 
copy of the motion and supporting affi-
davit(s) shall be served by the Chief 
Administrative Law Judge on the Pre-
siding Officer whose removal is sought. 
The Presiding Officer shall have ten 
(10) days from service to reply in writ-
ing. Such motion shall not stay the 
proceeding unless otherwise ordered by 
the Presiding Officer or the Adminis-
trator. If the Presiding Officer does not 
disqualify himself or herself, the Ad-
ministrator will determine the validity 
of the grounds alleged, either directly 

or on the report of another Presiding 
Officer appointed to conduct a hearing 
for that purpose, and shall in the event 
of disqualification take appropriate ac-
tion, by assigning another Presiding 
Officer or requesting assignment of an-
other Administrative Law Judge 
through the Office of Hearings. 

[45 FR 81578, Dec. 11, 1980, as amended at 53 
FR 15783, May 3, 1988] 

§ 511.43 Evidence. 
(a) Applicability of Federal Rules of 

Evidence. The Federal Rules of Evi-
dence shall apply to proceedings held 
under this part only as a general guide. 
The Presiding Officer may admit any 
relevent and probative evidence. 

(b) Burden of proof. (1) Complaint 
counsel shall have the burden of sus-
taining the allegations of any com-
plaint. 

(2) Any party who is the proponent of 
a legal and/or factual proposition shall 
have the burden of sustaining the prop-
osition. 

(c) Presumptions. A presumption im-
poses on the party against whom it is 
directed the burden of going forward 
with evidence to rebut or meet the pre-
sumption, but does not shift to such 
party the burden of proof in the sense 
of the risk of nonpersuasion, which re-
mains throughout the hearing upon the 
party on whom it was originally cast. 

(d) Admissibility. All relevant and reli-
able evidence is admissible, but may be 
excluded if its probative value is sub-
stantially outweighed by unfair preju-
dice or by considerations of undue 
delay, waste of time, immateriality, or 
needless presentation of cumulative 
evidence. 

(e) Official notice—(1) Definition. Offi-
cial notice means use by the Presiding 
Officer of extra-record facts and legal 
conclusions drawn from those facts. An 
officially noticed fact or legal conclu-
sion must be one not subject to reason-
able dispute in that it is either (i) gen-
erally known within the jurisdiction of 
the Presiding Officer or (ii) known by 
the Presiding Officer in areas of his or 
her expertise; or (iii) capable of accu-
rate and ready determination by resort 
to sources whose accuracy cannot rea-
sonably be questioned. 

(2) Method of taking official notice. The 
Presiding Officer may at any time take 
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official notice upon motion of any 
party or upon its own initiative. The 
record shall reflect the facts and con-
clusions which have been officially no-
ticed. 

(3) Opportunity to challenge. Any 
party may upon application in writing 
rebut officially noticed facts and con-
clusions by supplementing the record. 
The Presiding Officer shall determine 
the permissible extent of this chal-
lenge; that is, whether to limit the 
party to presentation of written mate-
rials, whether to allow presentation of 
testimony, whether to allow cross-ex-
amination, or whether to allow oral ar-
gument. The Presiding Officer shall 
grant or deny the application on the 
record. 

(f) Objections and exceptions. Objec-
tions to evidence shall be timely inter-
posed, shall appear on the record, and 
shall contain the grounds upon which 
they are based. Rulings on all objec-
tions, and the bases therefore, shall ap-
pear on the record. Formal exception 
to an adverse ruling is not required to 
preserve the question for appeal. 

(g) Offer of proof. When an objection 
to proffered testimony or documentary 
evidence is sustained, the sponsoring 
party may make a specific offer, either 
in writing or orally, of what the party 
expects to prove by the testimony or 
the document. When an offer of proof is 
made, any other party may make a 
specific offer, either in writing or oral-
ly, of what the party expects to present 
to rebut or contradict the offer of 
proof. Written offers of proof or of re-
buttal, adequately marked for identi-
fication, shall accompany the record 
and be available for consideration by 
any reviewing authority. 

§ 511.44 Expert witnesses. 
(a) Definition. An expert witness is 

one who, by reason of education, train-
ing, experience, or profession, has pecu-
liar knowlege concerning the matter of 
science or skill to which his or her tes-
timony relates and from which he or 
she may draw inferences based upon 
hypothetically stated facts or from 
facts involving scientific or technical 
knowledge. 

(b) Method of presenting testimony of 
expert witness. Except as may be other-
wise ordered by the Presiding Officer, a 

detailed written statement of the ele-
ments of the direct testimony of an ex-
pert witness shall be filed on the record 
and exchanged between the parties no 
later than 10 days preceding the com-
mencement of the hearing. The state-
ment must contain a full explanation 
of the methodology underlying any 
analysis, and a full disclosure of the 
basis of any opinion. The direct testi-
mony of an expert witness shall not in-
clude points not contained in the writ-
ten statement. A party may waive di-
rect examination of an expert witness 
by indicating that the written state-
ment be considered the testimony of 
the witness. In such a case, the written 
testimony shall be incorporated into 
the record and shall constitute the tes-
timony of the witness. 

(c) Cross-examination and redirect ex-
amination of expert witness. Cross-exam-
ination, redirect examination, and re- 
cross-examination of an expert witness 
will proceed in due course based upon 
the written testimony and any ampli-
fying oral testimony. 

(d) Failure to file and/or to exchange 
written statement. Failure to file and/or 
to exchange the written statement of 
an expert witness as provided in this 
section shall deprive the sponsoring 
party of the use of the expert witness 
and of the conclusions which that wit-
ness would have presented. 

§ 511.45 In camera materials. 
(a) Definition. In camera materials are 

documents, testimony, or other data 
which by order of the Presiding Officer 
or the Administrator, as appropriate 
under this part, are kept confidential 
and excluded from the public record. 
Only materials exempt under the Free-
dom of Information Act may be kept 
confidential and excluded from the 
public record. Pursuant to 49 CFR part 
512, the Chief Counsel of the NHTSA is 
responsible for determining whether an 
alleged confidential business record is 
exempt from the Freedom of Informa-
tion Act. The right of the Presiding Of-
ficer, the Administrator and reviewing 
courts to order disclosure of in camera 
materials is specifically reserved. 

(b) In camera treatment of documents 
and testimony. The Presiding Officer or 
the Administrator, as appropriate 
under this part, shall have authority, 
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