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§655.72 Reporting of results in a man-
agement information system.

(a) Bach recipient shall annually pre-
pare and maintain a summary of the
results of its anti-drug and alcohol
misuse testing programs performed
under this part during the previous cal-
endar year.

(b) When requested by FTA, each re-
cipient shall submit to FTA’s Office of
Safety and Security, or its designated
agent, by March 15, a report covering
the previous calendar year (January 1
through December 31) summarizing the
results of its anti-drug and alcohol
misuse programs.

(c) Each recipient shall be respon-
sible for ensuring the accuracy and
timeliness of each report submitted by
an employer, contractor, consortium or
joint enterprise or by a third party
service provider acting on the recipi-
ent’s or employer’s behalf.

(d) As an employer, you must use the
Management Information System
(MIS) form and instructions as re-
quired by 49 CFR part 40, §40.25 and ap-
pendix H. You may also use the elec-
tronic version of the MIS form pro-
vided by the DOT. The Administrator
may designate means (e.g., electronic
program transmitted via the Internet),
other than hard-copy, for MIS form
submission. For information on where
to submit MIS forms and for the elec-
tronic version of the form, see: http:/
transit-safety.volpe.dot.gov/DAMIS.

(e) To calculate the total number of
covered employees eligible for random
testing throughout the year, as an em-
ployer, you must add the total number
of covered employees eligible for test-
ing during each random testing period
for the year and divide that total by
the number of random testing periods.
Covered employees, and only covered
employees, are to be in an employer’s
random testing pool, and all covered
employees must be in the random pool.
If you are an employer conducting ran-
dom testing more often than once per
month (e.g., you select daily, weekly,
bi-weekly), you do not need to compute
this total number of covered employees
rate more than on a once per month
basis. As an employer, you may use a
service agent (e.g., C/TPA) to perform
random selections for you; and your
covered employees may be part of a
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larger random testing pool of covered
employees. However, you must ensure
that the service agent you use is test-
ing at the appropriate percentage es-
tablished for your industry and that
only covered employees are in the ran-
dom testing pool.

(f) If you have a covered employee
who performs multi-DOT agency func-
tions (e.g., an employee drives a para-
transit vehicle and performs pipeline
maintenance duties for you), count the
employee only on the MIS report for
the DOT agency under which he or she
is random tested. Normally, this will
be the DOT agency under which the
employee performs more than 50% of
his or her duties. Employers may have
to explain the testing data for these
employees in the event of a DOT agen-
cy inspection or audit.

(g) A service agent (e.g., Consortia/
Third Party Administrator as defined
in 49 CFR part 40) may prepare the MIS
report on behalf of an employer. How-
ever, a company official (e.g., Des-
ignated Employer Representative as
defined in 49 CFR part 40) must certify
the accuracy and completeness of the
MIS report, no matter who prepares it.

[66 FR 42002, Aug. 9, 2001, as amended at 68
FR 75462, Dec. 31, 2003]

§655.73 Access
records.

(a) Except as required by law, or ex-
pressly authorized or required in this
section, no employer may release infor-
mation pertaining to a covered em-
ployee that is contained in records re-
quired to be maintained by §655.71.

(b) A covered employee is entitled,
upon written request, to obtain copies
of any records pertaining to the cov-
ered employee’s use of prohibited drugs
or misuse of alcohol, including any
records pertaining to his or her drug or
alcohol tests. The employer shall pro-
vide promptly the records requested by
the employee. Access to a covered em-
ployee’s records shall not be contin-
gent upon the employer’s receipt of
payment for the production of those
records.

(c) An employer shall permit access
to all facilities utilized and records
compiled in complying with the re-
quirements of this part to the Sec-
retary of Transportation or any DOT

to facilities and



§§ 655.74-655.80

agency with regulatory authority over
the employer or any of its employees
or to a State oversight agency author-
ized to oversee rail fixed guideway sys-
tems.

(d) An employer shall disclose data
for its drug and alcohol testing pro-
grams, and any other information per-
taining to the employer’s anti-drug and
alcohol misuse programs required to be
maintained by this part, to the Sec-
retary of Transportation or any DOT
agency with regulatory authority over
the employer or covered employee or
to a State oversight agency authorized
to oversee rail fixed guideway systems,
upon the Secretary’s request or the re-
spective agency’s request.

(e) When requested by the National
Transportation Safety Board as part of
an accident investigation, employers
shall disclose information related to
the employer’s drug or alcohol testing
related to the accident under investiga-
tion.

(f) Records shall be made available to
a subsequent employer upon receipt of
a written request from the covered em-
ployee. Subsequent disclosure by the
employer is permitted only as ex-
pressly authorized by the terms of the
covered employee’s request.

(g) An employer may disclose infor-
mation required to be maintained
under this part pertaining to a covered
employee to the employee or the deci-
sionmaker in a lawsuit, grievance, or
other proceeding initiated by or on be-
half of the individual, and arising from
the results of a drug or alcohol test
under this part (including, but not lim-
ited to, a worker’s compensation, un-
employment compensation, or other
proceeding relating to a benefit sought
by the covered employee.)

(h) An employer shall release infor-
mation regarding a covered employee’s
record as directed by the specific, writ-
ten consent of the employee author-
izing release of the information to an
identified person.

(i) An employer may disclose drug
and alcohol testing information re-
quired to be maintained under this
part, pertaining to a covered employee,
to the State oversight agency or grant-
ee required to certify to FTA compli-
ance with the drug and alcohol testing
procedures of 49 CFR parts 40 and 655.
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Subpart I—Certifying Compliance

§655.81 Grantee oversight responsi-
bility.

A grantee shall ensure that the re-
cipients of funds under 49 U.S.C. 5307,
5309, 5311 or 23 U.S.C. 103(e)(4) comply
with this part.

§655.82 Compliance as a condition of
financial assistance.

(a) General. A recipient may not be
eligible for Federal financial assistance
under 49 U.S.C. 5307, 5309, or 5311 or
under 23 U.S.C. 103(e)(4), if a recipient
fails to establish and implement an
anti-drug and alcohol misuse program
as required by this part. Failure to cer-
tify compliance with these require-
ments, as specified in §655.83, may re-
sult in the suspension of a grantee’s
eligibility for Federal funding.

(b) Criminal violation. A recipient is
subject to criminal sanctions and fines
for false statements or misrepresenta-
tions under 18 U.S.C. 1001.

(c) State’s role. Each State shall cer-
tify compliance on behalf of its 49
U.S.C. 5307, 5309, 5311 or 23 U.S.C.
103(e)(4) subrecipients, as applicable. In
so certifying, the State shall ensure
that each subrecipient is complying
with the requirements of this part. A
section 5307, 5309, 5311 or 103(e)(4) sub-
recipient, through the administering
State, is subject to suspension of fund-
ing from the State if such subrecipient
is not in compliance with this part.

§655.83 Requirement to certify compli-
ance.

(a) A recipient of FTA financial as-
sistance shall annually certify compli-
ance, as set forth in §655.82, to the ap-
plicable FTA Regional Office.

(b) A certification must be author-
ized by the organization’s governing
board or other authorizing official, and
must be signed by a party specifically
authorized to do so.

(c) A recipient will be ineligible for
further FTA financial assistance if the
recipient fails to establish and imple-
ment an anti-drug and alcohol misuse
program in accordance with this part.



