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request a hearing in connection with 
the action to be taken thereon. 

(c) If a request for a hearing is made 
within the 30-day period referred to in 
paragraph (b) of this section, or if the 
Assistant Administrator determines 
that a hearing would otherwise be ad-
visable, the Assistant Administrator 
may, within 60 days after the date of 
publication of the notice referred to in 
paragraph (b) of this section, afford to 
such requesting party or parties an op-
portunity for a hearing. Such hearing 
shall also be open to participation by 
any interested members of the public. 
Notice of the date, time, and place of 
such hearing shall be published in the 
FEDERAL REGISTER not less than 15 
days in advance of such hearing. Any 
interested person may appear at the 
hearing in person or through a rep-
resentative and may submit any rel-
evant material, data, views, comments, 
arguments, or exhibits. A summary 
record of the hearing shall be kept. 

(d) Except as provided in subpart D 
to 15 CFR part 904, as soon as prac-
ticable but not later than 30 days after 
the close of the hearing. If no hearing 
is held, as soon as practicable but not 
later than 30 days from the publication 
of the notice in the FEDERAL REGISTER, 
the Assistant Administrator shall issue 
or deny issuance of the permit. Notice 
of the decision of the Assistant Admin-
istrator shall be published in the FED-
ERAL REGISTER within 10 days after the 
date of the issuance or denial and indi-
cate where copies of the permit, if 
issued, may be obtained. 

(e)(1) The Assistant Administrator 
shall issue the permit unless: 

(i) Denial of the permit has been 
made pursuant to subpart D to 15 CFR 
part 904; 

(ii) The applicant has failed to dis-
close material or information required, 
or has made false statements as to any 
material fact, in connection with the 
application; 

(iii) The applicant has failed to dem-
onstrate a valid justification for the 
permit or a showing of responsibility; 

(iv) The authorization requested po-
tentially threatens a fish or wildlife 
population; or 

(v) The Assistant Administrator finds 
through further inquiry or investiga-

tion, or otherwise, that the applicant is 
not qualified. 

(2) The applicant shall be notified in 
writing of the denial of any permit re-
quest, and the reasons thereof. If au-
thorized in the notice of denial, the ap-
plicant may submit further informa-
tion or reasons why the permit should 
not be denied. Such further informa-
tion shall not be considered a new ap-
plication. The final action by the As-
sistant Administrator shall be consid-
ered the final administrative decision 
of the Department of Commerce. 

(f) If a permit is issued under § 222.308, 
the Assistant Administrator shall pub-
lish notice thereof in the FEDERAL 
REGISTER, including the Assistant Ad-
ministrator’s finding that such per-
mit— 

(1) Was applied for in good faith; 
(2) Will not operate to the disadvan-

tage of such endangered species; and 
(3) Will be consistent with the pur-

poses and policy set forth in section 2 
of the Act. 

(g) The Assistant Administrator may 
waive the 30-day period in an emer-
gency situation where the health or 
life of an endangered animal is threat-
ened and no reasonable alternative is 
available to the applicant. Notice of 
any such waiver shall be published by 
the Assistant Administrator in the 
FEDERAL REGISTER within 10 days fol-
lowing the issuance of the permit. 

§ 222.304 Renewal of permits. 

When the permit is renewable and a 
permittee intends to continue the ac-
tivity described in the permit during 
any portion of the year ensuing its ex-
piration, the permittee shall, unless 
otherwise notified in writing by the As-
sistant Administrator, file a request 
for permit renewal, together with a 
certified statement, verifying that the 
information in the original application 
is still currently correct. If the infor-
mation is incorrect the permittee shall 
file a statement of all changes in the 
original application, accompanied by 
any required fee at least 30 days prior 
to the expiration of the permit. Any 
person holding a valid renewable per-
mit, who has complied with the fore-
going provision of this section, may 

VerDate Aug<31>2005 14:26 Nov 01, 2006 Jkt 208223 PO 00000 Frm 00132 Fmt 8010 Sfmt 8010 C:\SAVES\BJ\208223.XXX PRFM99 PsN: BJ



123 

National Marine Fisheries Service/NOAA, Commerce § 222.306 

continue such activities as were au-
thorized by the expired permit until 
the renewal application is acted upon. 

§ 222.305 Rights of succession and 
transfer of permits. 

(a)(1) Except as otherwise provided in 
this section, permits issued pursuant 
to parts 222, 223, and 224 of this chapter 
are not transferable or assignable. In 
the event that a permit authorizes cer-
tain business activities in connection 
with a business or commercial enter-
prise, which is then subject to any sub-
sequent lease, sale or transfer, the suc-
cessor to that enterprise must obtain a 
permit prior to continuing the per-
mitted activity, with the exceptions 
provided in paragraphs (a)(2) and (a)(3) 
of this section. 

(2) Certain persons, other than the 
permittee, are granted the right to 
carry on a permitted activity for the 
remainder of the term of a current per-
mit, provided that they furnish the 
permit to the issuing officer for en-
dorsement within 90 days from the date 
the successor begins to carry on the ac-
tivity. Such persons are the following: 

(i) The surviving spouse, child, execu-
tor, administrator, or other legal rep-
resentative of a deceased permittee, 
and 

(ii) The receiver or trustee in bank-
ruptcy or a court designated assignee 
for the benefit of creditors. 

(3) Incidental take permits issued 
under § 222.307, and enhancement per-
mits issued under § 222.308, as part of a 
Safe Harbor Agreement with Assur-
ances or Candidate Conservation 
Agreement with Assurances, may be 
transferred in whole or in part through 
a joint submission by the permittee 
and the proposed transferee, or in the 
case of a deceased permittee, the de-
ceased permittee’s legal representative 
and the proposed transferee, provided 
NMFS determines in writing that: 

(i) The proposed transferee meets all 
of the qualifications under parts 222, 
223, or 224 (as applicable) for holding a 
permit; 

(ii) The proposed transferee has pro-
vided adequate written assurances that 
it will provide sufficient funding for 
the conservation plan or other agree-
ment or plan associated with the per-
mit and will implement the relevant 

terms and conditions of the permit, in-
cluding any outstanding minimization 
and mitigation requirements; and 

(iii) The proposed transferee has pro-
vided such other information as NMFS 
determines is relevant to process the 
transfer. 

(b) Except as otherwise stated on the 
face of the permit, any person who is 
under the direct control of the per-
mittee, or who is employed by or under 
contract to the permittee for purposes 
authorized by the permit, may carry 
out the activity authorized by the per-
mit. 

[64 FR 14054, Mar. 23, 1999, as amended at 67 
FR 57973, Sept. 13, 2002] 

EFFECTIVE DATE NOTE: At 64 FR 14054, Mar. 
23, 1999, part 222 was revised, effective Mar. 
23, 1999, with the exception of § 222.305, para-
graph (a), which contains information collec-
tion and recordkeeping requirements and 
will not become effective until approval has 
been given by the Office of Management and 
Budget. 

§ 222.306 Modification, amendment, 
suspension, cancellation, and rev-
ocation of permits. 

(a) When circumstances have changed 
so that an applicant or a permittee de-
sires to have any term or condition of 
the application or permit modified, the 
applicant or permittee must submit in 
writing full justification and sup-
porting information in conformance 
with the provisions of this part and the 
part under which the permit has been 
issued or requested. Such applications 
for modification are subject to the 
same issuance criteria as original ap-
plications. 

(b) Notwithstanding the require-
ments of paragraph (a) of this section, 
a permittee may change the mailing 
address or trade name under which 
business is conducted without obtain-
ing a new permit or being subject to 
the same issuance criteria as original 
permits. The permittee must notify the 
Assistant Administrator, in writing 
within 30 days, of any change in ad-
dress or of any change in the trade 
name for the business or activity speci-
fied in the permit. The permit with the 
change of address or in trade name 
must be endorsed by the Assistant Ad-
ministrator, who shall provide an 
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