Fishery Conservation and Management

after consulting with the Council, dur-
ing the fishing year by publishing noti-
fication in the FEDERAL REGISTER stat-
ing the reasons for such action and pro-
viding an opportunity for prior public
comment. Any adjustments must be
consistent with the Atlantic Deep-Sea
Red Crab FMP objectives and other
FMP provisions.

(b) Development of specifications. In de-
veloping the management measures
and specifications, the PDT shall re-
view at least the following data, if
available: Commercial catch data; cur-
rent estimates of fishing mortality and
catch-per-unit-effort (CPUE); stock
status; recent estimates of recruit-
ment; virtual population analysis re-
sults and other estimates of stock size;
sea sampling, port sampling, and sur-
vey data or, if sea sampling data are
unavailable, length frequency informa-
tion from port sampling and/or sur-
veys; impact of other fisheries on the
mortality of red crabs; and any other
relevant information.

(1) The PDT, after its review of the
available information on the status of
the stock and the fishery, may rec-
ommend to the Council any measures
necessary to assure that the specifica-
tions will not be exceeded, as well as
changes to the appropriate specifica-
tions.

(2) The Council shall review these
recommendations and any public com-
ment received and shall submit its rec-
ommendation to the Regional Adminis-
trator after at least one Council meet-
ing. If the Council submits a rec-
ommendation to the Regional Adminis-
trator after one Council meeting and
the Regional Administrator concurs
with the recommendation, the Re-
gional Administrator shall publish the
Council’s recommendation in the FED-
ERAL REGISTER as a proposed rule un-
less there is adequate justification to
waive prior notice and comment . The
Council may instead choose to follow
the framework adjustment process
specified at §648.261 and request that
the Regional Administrator publish the
recommendation as a proposed or final
rule. If the Regional Administrator
concurs that the Council’s rec-
ommendation meets the Red Crab FMP
objectives and is consistent with other
applicable law, and determines that the

§648.261

recommended management measures
should be published as a final rule, the
action will be published as a final rule
in the FEDERAL REGISTER. If the Re-
gional Administrator concurs that the
recommendation meets the FMP objec-
tives and is consistent with other ap-
plicable law, and determines that a
proposed rule is warranted, and, as a
result, the effective date of a final rule
falls after the start of the fishing year
on March 1, fishing may continue
under the specifications for the pre-
vious year. However, DAS used by a
vessel on or after March 1 will be
counted against any DAS allocation
the vessel ultimately receives for that
year.

[67 FR 63233, Oct. 10, 2002, as amended at 70
FR 44069, Aug. 1, 2005]

§648.261 Framework adjustment proc-
ess.

(a) To implement a framework ad-
justment for the Red Crab FMP, the
Council shall develop and analyze pro-
posed actions over the span of at least
two Council meetings and provide ad-
vance public notice of the availability
of both the proposals and the analyses.
Opportunity to provide written and
oral comments shall be provided
throughout the process before the
Council submits its recommendations
to the Regional Administrator.

(1) In response to an annual review of
the status of the fishery or the re-
source by the Red Crab PDT, or at any
other time, the Council may rec-
ommend adjustments to any of the
measures proposed by the Red Crab
FMP. The Red Crab Oversight Com-
mittee may request that the Council
initiate a framework adjustment.
Framework adjustments shall require
one initial meeting (the agenda must
include notification of the impending
proposal for a framework adjustment)
and one final Council meeting. After a
management action has been initiated,
the Council shall develop and analyze
appropriate management actions with-
in the scope identified below. The
Council may refer the proposed adjust-
ments to the Red Crab Committee for
further deliberation and review. Upon
receiving the recommendations of the
Oversight Committee, the Council
shall publish notice of its intent to
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§648.262

take action and provide the public with
any relevant analyses and opportunity
to comment on any possible actions.
After receiving public comment, the
Council must take action (to approve,
modify, disapprove, or table) on the
recommendation at the Council meet-
ing following the meeting at which it
first received the recommendations.
Documentation and analyses for the
framework adjustment shall be avail-
able at least 2 weeks before the final
meeting.

(2) After developing management ac-
tions and receiving public testimony,
the Council may make a recommenda-
tion to the Regional Administrator.
The Council’s recommendation shall
include supporting rationale, an anal-
ysis of impacts required under para-
graph (a)(1) of this section and a rec-
ommendation to the Regional Adminis-
trator on whether to issue the manage-
ment measures as a final rule. If the
Council recommends that the manage-
ment measures should be issued di-
rectly as a final rule, the Council shall
consider at least the following factors
and provide support and analysis for
each factor considered:

(i) Whether the availability of data
on which the recommended manage-
ment measures are based allows for
adequate time to publish a proposed
rule, and whether regulations have to
be in place for an entire harvest/fishing
season;

(i1) Whether there has been adequate
notice and opportunity for participa-
tion by the public and members of the
affected industry in the development of
the Council’s recommended manage-
ment measures;

(iii) Whether there is an immediate
need to protect the resource or to im-
pose management measures to resolve
gear conflicts;

(iv) Whether there will be a con-
tinuing evaluation of management
measures adopted following their im-
plementation as a final rule.

(3) If the Regional Administrator
concurs with the Council’s rec-
ommended management measures,
they shall be published in the FEDERAL
REGISTER. If the Council’s rec-
ommendation is first published as a
proposed rule and the Regional Admin-
istrator concurs with the Council’s rec-
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ommendation after receiving addi-
tional public comment, the measures
shall then be published as a final rule
in the FEDERAL REGISTER.

(4) If the Regional Administrator ap-
proves the Council’s recommendations,
the Secretary may, for good cause
found under the standard of the Admin-
istrative Procedure Act, waive the re-
quirement for a proposed rule and op-
portunity for public comment in the
FEDERAL REGISTER. The Secretary, in
so doing, shall publish only the final
rule. Submission of recommendations
does not preclude the Secretary from
deciding to provide additional oppor-
tunity for prior notice and comment in
the FEDERAL REGISTER.

(56) The Regional Administrator may
approve, disapprove, or partially dis-
approve the Council’s recommendation.
If the Regional Administrator does not
approve the Council’s specific rec-
ommendation, the Regional Adminis-
trator must notify the Council in writ-
ing of the reasons for the action prior
to the first Council meeting following
publication of such decision.

(b) [Reserved]

§648.262 Effort-control program for
red crab limited access vessels.

(a) General. A vessel issued a limited
access red crab permit may not fish
for, catch, possess, transport, land,
sell, trade, or barter, greater than 500
1b (226.8 kg) of red crab, or its equiva-
lent in weight as specified at
§648.263(a)(2)(i) and (ii), per fishing trip
in or from the Red Crab Management
Unit, except during a DAS as allocated
under and in accordance with the appli-
cable DAS program described in this
section, unless otherwise provided in
this part.

(1) End-of-year carry-over. With the
exception of vessels that held a Con-
firmation of Permit History as de-
scribed in §648.4(a)(13)(i)(J) for the en-
tire fishing year preceding the carry-
over year, limited access vessels that
have unused DAS on the last day of
February of any year may carry over a
maximum of 10 unused DAS, or 10 per-
cent of the total allocated DAS, which-
ever is less, into the next fishing year.
Any DAS that have been forfeited due
to an enforcement proceeding will be
deducted from all other unused DAS in
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