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following their implementation as a
final rule.

(d) NMFS action. If the NEFMC’s rec-
ommendation includes implementation
of management measures and, after re-
viewing the NEFMC’s recommendation
and supporting information:

(1) NMFS concurs with the NEFMC’s
recommended management measures
and determines that the recommended
measures should be issued as a final
rule based on the factors specified in
paragraph (c¢)(1) through (4) of this sec-
tion, the measures will be issued as a
final rule in the FEDERAL REGISTER.

(2) NMFS concurs with the NEFMC’s
recommendation and determines that
the recommended management meas-
ures should be published first as a pro-
posed rule, the measures will be pub-
lished as a proposed rule in the FED-
ERAL REGISTER. After additional public
comment, if NMFS concurs with the
NEFMC recommendation, the measures
will be issued as a final rule in the FED-
ERAL REGISTER.

(3) NMFS does not concur, the
NEFMC will be notified in writing of
the reasons for the non-concurrence.

(e) Emergency action. Nothing in this
section is meant to derogate from the
authority of the Secretary to take
emergency action under section 305(e)
of the Magnuson-Stevens Act.

[64 FR 40520, July 27, 1999]

Subpart D—Management Meas-
ures for the Atlantic Sea Scal-
lop Fishery

SOURCE: 69 FR 35215, June 23, 2004, unless
otherwise noted.

§648.50 Shell-height standard.

(a) Minimum shell height. The min-
imum shell height for in-shell scallops
that may be landed, or possessed at or
after landing, is 3.5 inches (8.9 cm).
Shell height is a straight line measure-
ment from the hinge to the part of the
shell that is farthest away from the
hinge.

(b) Compliance and sampling. Any
time at landing or after, including
when the scallops are received or pos-
sessed by a dealer or person acting in
the capacity of a dealer, compliance
with the minimum shell-height stand-
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ard shall be determined as follows:
Samples of 40 scallops each shall be
taken at random from the total
amount of scallops in possession. The
person in possession of the scallops
may request that as many as 10 sample
groups (400 scallops) be examined. A
sample group fails to comply with the
standard if more than 10 percent of all
scallops sampled are shorter than the
shell height specified. The total
amount of scallops in possession shall
be deemed in violation of this subpart
and subject to forfeiture, if the sample
group fails to comply with the min-
imum standard.

§648.51 Gear and crew restrictions.

(a) Trawl vessel gear restrictions. Trawl
vessels issued a limited access scallop
permit under §648.4(a)(2) while fishing
under or subject to the DAS allocation
program for scallops and authorized to
fish with or possess on board trawl nets
pursuant to §648.51(f), any trawl vessels
in possession of more than 40 1b (18.14
kg) of shucked, or 5 bu (176.2 L) of in-
shell scallops in or from the EEZ, and
any trawl vessels fishing for scallops in
the EEZ, must comply with the fol-
lowing:

(1) Marimum sweep. The trawl sweep
of nets shall not exceed 144 ft (43.9 m),
as measured by the total length of the
footrope that is directly attached to
the webbing, unless the net is stowed
and not available for immediate use, as
specified in §648.23.

(2) Net requirements—(i) Minimum mesh
size. The mesh size for any scallop
trawl net in all areas shall not be
smaller than 5.5 inches (13.97 cm).

(ii) Measurement of mesh sice. Mesh
size is measured by using a wedge-
shaped gauge having a taper of 2 cm
(0.79 inches) in 8 cm (3.15 inches) and a
thickness of 2.3 mm (0.09 inches), in-
serted into the meshes under a pressure
or pull of 5 kg (11.02 1b). The mesh size
is the average of the measurements of
any series of 20 consecutive meshes for
nets having 75 or more meshes, and 10
consecutive meshes for nets having
fewer than 75 meshes. The mesh in the
regulated portion of the net shall be
measured at least five meshes away
from the lacings running parallel to
the long axis of the net.
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(3) Chafing gear and other gear obstruc-
tions—(i) Net obstruction or comnstriction.
A fishing vessel may not use any device
or material, including, but not limited
to, mnets, net strengtheners, ropes,
lines, or chafing gear, on the top of a
trawl net, except that one splitting
strap and one bull rope (if present),
consisting of line and rope no more
than 3 inches (7.62 cm) in diameter,
may be used if such splitting strap and/
or bull rope does not constrict in any
manner the top of the trawl net. ‘“The
top of the trawl net’” means the 50 per-
cent of the net that (in a hypothetical
situation) would not be in contact with
the ocean bottom during a tow if the
net were laid flat on the ocean floor.
For the purpose of this paragraph
(a)(3), head ropes shall not be consid-
ered part of the top of the trawl net.

(i1) Mesh obstruction or constriction. A
fishing vessel may not use any mesh
configuration, mesh construction, or
other means on or in the top of the net,
as defined in paragraph (a)(3)(i) of this
section, if it obstructs the meshes of
the net in any manner.

(iii) A fishing vessel may not use or
possess a net capable of catching scal-
lops in which the bars entering or
exiting the knots twist around each
other.

(b) Dredge vessel gear restrictions. All
vessels issued limited access and Gen-
eral Category scallop permits and fish-
ing with scallop dredges, with the ex-
ception of hydraulic clam dredges and
mahogany quahog dredges in posses-
sion of 400 1b (181.44 kg), or less, of scal-
lops, must comply with the following
restrictions, unless otherwise specified:

(1) Maximum dredge width. The com-
bined dredge width in use by or in pos-
session on board such vessels shall not
exceed 31 ft (9.4 m) measured at the
widest point in the bail of the dredge,
except as provided under paragraph (e)
of this section. However, component
parts may be on board the vessel such
that they do not conform with the defi-
nition of ‘‘dredge or dredge gear’ in
§648.2, i.e., the metal ring bag and the
mouth frame, or bail, of the dredge are
not attached, and such that no more
than one complete spare dredge could
be made from these component’s parts.

(2) Minimum mesh size. The mesh size
of a net, net material, or any other ma-
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terial on the top of a scallop dredge
(twine top) possessed or used by vessels
fishing with scallop dredge gear shall
not be smaller than 10-inch (25.4-cm)
square or diamond mesh.

(3) Minimum ring size. (i) Unless other-
wise required under the Sea Scallop
Area Access program specified in
§648.60(a)(6), the ring size used in a
scallop dredge possessed or used by
scallop vessels shall not be smaller
than 4 inches (10.2 cm).

(ii) Ring size is determined by meas-
uring the shortest straight line passing
through the center of the ring from one
inside edge to the opposite inside edge
of the ring. The measurement shall not
include normal welds from ring manu-
facturing or links. The rings to be
measured will be at least five rings
away from the mouth, and at least two
rings away from other rigid portions of
the dredge.

(iii) Ring size is determined by meas-
uring the shortest straight line passing
through the center of the ring from one
inside edge to the opposite inside edge
of the ring. The measurement shall not
include normal welds from ring manu-
facturing or links. The rings to be
measured will be at least five rings
away from the mouth, and at least two
rings away from other rigid portions of
the dredge.

(4) Chafing gear and other gear obstruc-
tions—(i) Chafing gear restrictions. No
chafing gear or cookies shall be used on
the top of a scallop dredge.

(ii) Link restrictions. No more than
double links between rings shall be
used in or on all parts of the dredge
bag, except the dredge bottom. No
more than triple linking shall be used
in or on the dredge bottom portion and
the diamonds. Damaged links that are
connected to only one ring, i.e., ‘‘hang-
ers,” are allowed, unless they occur be-
tween two links that both couple the
same two rings. Dredge rings may not
be attached via links to more than four
adjacent rings. Thus, dredge rings must
be rigged in a configuration such that,
when a series of adjacent rings are held
horizontally, the mneighboring rings
form a pattern of horizontal rows and
vertical columns. A copy of a diagram
showing a schematic of a legal dredge
ring pattern is available from the Re-
gional Administrator upon request.
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(iii) Dredge or net obstructions. No ma-
terial, device, net, dredge, ring, or link
configuration or design shall be used if
it results in obstructing the release of
scallops that would have passed
through a legal sized and configured
net and dredge, as described in this
part, that did not have in use any such
material, device, net, dredge, ring link
configuration or design.

(iv) Twine top restrictions. In addition
to the minimum twine top mesh size
specified in paragraph (b)(2) of this sec-
tion, vessels issued limited access scal-
lop permits that are fishing for scallops
under the DAS Program are also sub-
ject to the following restrictions:

(A) If a vessel is rigged with more
than one dredge, or if a vessel is rigged
with only one dredge and such dredge
is greater than 8 ft (2.4 m) in width,
there must be at least seven rows of
non-overlapping steel rings unob-
structed by netting or any other mate-
rial between the terminus of the dredge
(club stick) and the net material on the
top of the dredge (twine top).

(B) If a vessel is rigged with only one
dredge, and such dredge is less than 8 ft
(2.4 m) in width, there must be at least
four rows of mnon-overlapping steel
rings unobstructed by netting or any
other material between the club stick
and the twine top of the dredge. (A
copy of a diagram showing a schematic
of a legal dredge with twine top is
available from the Regional Adminis-
trator upon request).

(c) Crew restrictions. Limited access
vessels participating in or subject to
the scallop DAS allocation program
may have no more than seven people
aboard, including the operator, when
not docked or moored in port, except as
follows:

(1) There is no restriction on the
number of people on board for vessels
participating in the Sea Scallop Area
Access Program as specified in §648.60;

(2) Vessels participating in the small
dredge program are restricted as speci-
fied in paragraph (e) of this section;

(3) The Regional Administrator may
authorize additional people to be on
board through issuance of a letter of
authorization.

(4) A certified at-sea observer is on
board, as required by §648.11(g).

§648.51

(d) Sorting and shucking machines. (1)
Shucking machines are prohibited on
all limited access vessels fishing under
the scallop DAS program, or any vessel
in possession of more than 400 1b (181.44
kg) of scallops, unless the vessel has
not been issued a limited access scallop
permit and fishes exclusively in state
waters.

(2) Sorting machines are prohibited
on limited access vessels fishing under
the scallop DAS program.

(e) Small dredge program restrictions.
Any vessel owner whose vessel is as-
signed to either the part-time or Occa-
sional category may request, in the ap-
plication for the vessel’s annual per-
mit, to be placed in one category high-
er. Vessel owners making such request
may be placed in the appropriate high-
er category for the entire year, if they
agree to comply with the following re-
strictions, in addition to and notwith-
standing other restrictions of this part,
when fishing under the DAS program
described in §648.53, or in possession of
more than 400 1b (181.44 kg) of shucked,
or 50 bu (17.62 hl) of in-shell scallops:

(1) The vessel must fish exclusively
with one dredge no more than 10.5 ft
(3.2 m) in width.

(2) The vessel may not use or have
more than one dredge on board.

(3) The vessel may have no more than
five people, including the operator, on
board, except as follows:

(i) There is no restriction on the
number of people on board for vessels
participating in the Sea Scallop Area
Access Program as specified in §648.60;

(ii) The Regional Administrator may
authorize additional people to be on
board through issuance of a letter of
authorization.

(iii) A certified at-sea observer is on
board, as required by §648.11(g).

(f) Restrictions on the use of trawl nets.
(1) A vessel issued a limited access
scallop permit fishing for scallops
under the scallop DAS allocation pro-
gram may not fish with, possess on
board, or land scallops while in posses-
sion of a trawl net, unless such vessel
has been issued a limited access trawl
vessel permit that endorses the vessel
to fish for scallops with a trawl net. A
limited access scallop vessel issued a
trawl vessel permit that endorses the
vessel to fish for scallops with a trawl
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net and general category scallop ves-
sels enrolled in the Area Access Pro-
gram as specified in §648.60, may not
fish with a trawl net in the Access
Areas specified in §648.59(b) through
(d).
(2) Replacement vessels. A vessel that
is replacing a vessel authorized to use
trawl nets to fish for scallops under
scallop DAS may also be authorized to
use trawl nets to fish for scallops under
scallop DAS if it meets the following
criteria:

(i) Has not fished for scallops with a
scallop dredge after December 31, 1987;
or

(ii) Has fished for scallops with a
scallop dredge on no more than 10 trips
from January 1, 1988, through Decem-
ber 31, 1994, has an engine horsepower
no greater than 450.

[69 FR 35215, June 23, 2004, as amended at 69
FR 63473, Nov. 2, 2004; 71 FR 33226, June 8,
2006]

EFFECTIVE DATE NOTE: At 71 FR 34848, June
16, 2006, §648.51 was amended by adding para-
graphs (c)(4) and (e)(3)(iii), effective June 16,
2006 through Dec. 13, 2006.

§648.52 Possession and landing limits.

(a) Owners or operators of vessels
with a limited access scallop permit
that have declared out of the DAS pro-
gram as specified in §648.10 or that
have used up their DAS allocations,
and vessels issued a VMS general scal-
lop permit, unless exempted under the
state waters exemption program de-
scribed under §648.54, are prohibited
from possessing or landing per trip
more than 400 1b (181.44 kg) of shucked,
or 50 bu (17.62 hL) of in-shell scallops,
with no more than one scallop trip of
400 1b (181.44 kg) of shucked, or 50 bu
(17.62 hL)) of in-shell scallops, allowable
in any calendar day.

(b) Owners or operators of vessels
without a scallop permit, vessels issued
a Non-VMS general scallop permit, and
vessels issued a VMS general scallop
permit that have declared out of the
general scallop fishery as described in
§648.10(b)(4), except vessels fishing for
scallops exclusively in state waters,
are prohibited from possessing or land-
ing per trip, more than 40 1b (18.14 kg)
of shucked, or 5 bu (176.2 L) of in-shell
scallops. Owners or operators of vessels
without a scallop permit are prohibited

50 CFR Ch. VI (10-1-06 Edition)

from fishing for or possessing more
than 40 1b (18.14 kg) of shucked, or 5 bu
(176.2 L) if in-shell scallops and from
selling, bartering, or trading scallops
harvested from Federal waters.

(c) Owners or operators of vessels
with a limited access scallop permit
that have declared into the Sea Scallop
Area Access Program as described in
§648.60 are prohibited from fishing for
or landing per trip, or possessing at
any time, more than any sea scallop
possession and landing limit specified
in or specified by the Regional Admin-
istrator in accordance with
§648.60(a)(b).

(d) Owners or operators of vessels
issued limited access or general cat-
egory scallop permits fishing in or
transiting the area south of 42°20'N.
Latitude at any time during a trip are
prohibited from fishing for, possessing,
or landing per trip more than 50 bu
(17.62 hl) of in-shell scallops shoreward
of the VMS Demarcation Line, unless
when fishing under the state waters ex-
emption specified under §648.54.

[69 FR 35215, June 23, 2004, as amended at 69
FR 63473, Nov. 2, 2004; 70 FR 48867, Aug. 22,
2005; 71 FR 33226, June 8, 2006]

§648.53 DAS allocations.

(a) Assignment to DAS categories. Sub-
ject to the vessel permit application
requirements specified in §648.4, for
each fishing year, each vessel issued a
limited access scallop permit shall be
assigned to the DAS category (full-
time, part-time, or Occasional) it was
assigned to in the preceding year, ex-
cept as provided under the small dredge
program specified in §648.51(e).

(b) Open area DAS allocations. (1)
Total DAS to be used in all areas other
than those specified in §648.59, are
specified through the framework proc-
ess as specified in § 648.55.

(2) Each vessel qualifying for one of
the three DAS categories specified in
the table in this paragraph (b)(2) (Full-
time, Part-time, or Occasional) shall
be allocated the maximum number of
DAS for each fishing year it may par-
ticipate in the open area limited access
scallop fishery, according to its cat-
egory. A vessel whose owner/operator
has declared out of the scallop fishery,
pursuant to the provisions of §648.10, or
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