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the Commission after the initial deci-
sion has been filed. Motions for exten-
sions of time and similar procedural or-
ders may be acted upon at any time,
without awaiting a response thereto.
Any party adversely affected by such
action may request reconsideration,
vacation or modification of such ac-
tion.

(b) Answer to motions. Any party may
serve and file a written response to a
motion within ten (10) days after serv-
ice of the motion upon him, or within
such longer or shorter period as is es-
tablished by these rules, or as the
Judgment Officer or the Commission
may direct.

(c) Dismissal—(1) By the Judgment Offi-
cer. A Judgment Officer, acting upon
his own motion, may

(i) Dismiss the entire proceeding
without prejudice to counterclaims, if
he finds that the matters alleged in the
complaint fail to state a claim cog-
nizable in reparations; or

(ii) Order dismissal of any claim,
counterclaim, or party from the pro-
ceeding if he finds, after review of the
record, that such claim or counter-
claim (by itself or as applied to any
party) is not cognizable in reparations.

(2) Motion for dismissal by a party. Any
party who believes that grounds exist
for dismissal of the entire complaint,
or of any claim therein, or of any coun-
terclaim or party from the proceeding,
may file a motion for dismissal speci-
fying the claims or parties to be dis-
missed and the reasons therefor. Upon
consideration of the whole record, the
Judgment Officer may grant or deny
such motion, in whole or in part.

(38) Content and effect of order of dis-
missal. Any order of dismissal entered
pursuant to this rule shall contain a
brief statement of the findings and con-
clusions which serve as the basis for
the order. An order of dismissal of the
entire proceeding pursuant to this rule
shall have the effect of an initial deci-
sion (see §12.213(d)), and may be ap-
pealed to the Commission in accord-
ance with the requirements of §12.401
of these rules.

§12.206 Pre-decision conferences.

At any time after a summary
decisional proceeding has been com-
menced pursuant to §12.26(b), the Judg-
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ment Officer may, in his discretion,
conduct one or more pre-decision con-
ferences to be held in Washington, DC
or by telephone, with all parties, for
the purposes of:

(a) Discussing the advisability of
electing the voluntary decisional pro-
cedure;

(b) Encouraging settlement of the en-
tire case, or any part thereof, (such dis-
cussions may be exr parte with the con-
sent of all parties);

(c) Simplifying or clarifying issues;

(d) Obtaining stipulations, admis-
sions of fact and of authenticity of doc-
uments;

(e) Discussing amendments or supple-
ments to the pleadings;

(f) Encouraging an early settlement
of disputes relating to discovery; and

(g) Discussing any matters of rel-
evance in the proceeding.

At or following the conclusion of such
a conference, the Judgment Officer
may serve a pre-decision memorandum
and order setting forth the agreements,
if any, reached by the parties, any pro-
cedural determinations made by him,
and the issues for resolution not dis-
posed of by the admissions or agree-
ments by the parties. Such order, when
issued, shall control the subsequent
course of the proceeding unless modi-
fied to prevent injustice.

§12.207 Summary disposition.

(a) Filing of motions, answers. Any
party who believes that there is no
genuine issue of material fact to be de-
termined and that he is entitled to a
decision as a matter of law concerning
all issues of liability in the proceeding
may file a motion for summary disposi-
tion at any time until the parties have
concluded their submissions of proof.
Any adverse party, within ten (10) days
after service of the motion, may file
and serve opposing papers or may
countermove for summary disposition.

(b) Supporting papers. A motion for
summary disposition shall include a
statement of the material facts as to
which the moving party contends there
is no genuine issue, supported by the
pleadings, and by affidavits, other
verified statements, admissions, stipu-
lations, and interrogatories. The mo-
tion may also be supported by briefs
containing points and authorities in

291



§12.208

support of the contention of the party
making the motion. When a motion is
made and supported as provided in this
section, unless otherwise ordered by
the Judgment Officer, an adverse party
may not rest upon the mere allega-
tions, but shall serve and file in re-
sponse a statement setting forth those
material facts as to which he contends
a genuine issue exists, supported by af-
fidavits and other verified material. He
may also submit a brief of points and
authorities.

(c) Summary disposition upon motion of
the Judgment Officer. If the Judgment
Officer believes that there may be no
genuine issue of material fact to be de-
termined and that one of the parties
may be entitled to a decision as a mat-
ter of law, he may direct the parties to
submit papers in support of and in op-
position to summary disposition, sub-
stantially as provided in paragraphs (a)
and (b) of this section.

(d) Ruling on summary disposition. The
Judgment Officer may grant summary
disposition if the undisputed pleaded
facts, affidavits, other verified state-
ments, admissions, stipulations, and
matters of official notice show that (1)
there is no genuine issue as to any ma-
terial fact; (2) there is no necessity
that further facts be developed in the
record; and (3) a party is entitled to a
decision in his favor as a matter of law.

(e) Review of ruling; appeal. An appli-
cation for interlocutory review of an
order denying a motion for summary
disposition shall not be allowed. An
order granting summary disposition as
to all of the issues and all of the par-
ties in the proceeding shall have the
same effect as an initial decision (see
§12.210(d)), and may be appealed to the
Commission, in accordance with §12.401
of these rules.

§12.208 Submissions of proof.

(a) Documentary evidence. Each party
may file and serve verified statements
of fact and affidavits of non-party wit-
nesses with personal knowledge of the
facts which they aver to be true. Proof
in support of the complaint and in sup-
port of the respondent’s answer may be
found in those verified documents, in
affidavits of non-party witnesses, in
other verified statements of fact, and
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in other documents and tangible exhib-
its.

(b) Oral testimony and examination.
The Judgment Officer may order an
oral hearing for the presentation of
testimony and examination of the par-
ties and their witnesses when appro-
priate and necessary for the resolution
of factual issues, upon motion by ei-
ther a party or the Judgment Officer.
An oral hearing held under this section
will be convened by conference tele-
phone call as provided in §12.209(b), ex-
cept that an in-person hearing may be
held in Washington, DC, under the cir-
cumstances set forth in §12.209(c).

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9637, Mar. 1, 1994]

§12.209 Oral testimony.

(a) Generally. When the Judgment Of-
ficer determines that an oral hearing is
necessary and appropriate, such oral
hearing will be held either by tele-
phone or in person in Washington, DC,
as set forth below. The Judgment Offi-
cer, in his or her discretion with con-
sideration for the convenience of the
parties and their witnesses, will deter-
mine the time and date of such hear-
ing. During an oral hearing, in his or
her discretion, the Judgment Officer
may regulate appropriately the course
and sequence of testimony and exam-
ination of the parties and their wit-
nesses and limit the issues.

(b) Telephonic hearings. When a Judg-
ment Officer has determined to hold an
oral hearing by telephone, an order to
that effect will be issued at least 15
days prior to the hearing notifying the
parties of the date and time of the
hearing. The order will direct the par-
ties to confirm, at least 48 hours in ad-
vance of the hearing, that the correct
telephone numbers for the parties and
their witnesses are on file with the Of-
fice of Proceedings, and warn that fail-
ure to provide correct telephone num-
bers may be deemed waiver of that par-
ty’s right to participate in the hearing,
to present evidence, or to cross-exam-
ine other witnesses. If a party is un-
available by telephone at the appointed
time, any other party in attendance
may present testimony, and the Judg-
ment Officer also may impose any ap-
propriate sanction listed in §12.35. All
telephonic hearings will be recorded
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