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Commission’” means any formal or in-
formal appearance on behalf of any
person (except the United States) be-
fore the Commission, or any member or
employee thereof with an intent to in-
fluence. As used in this section, the
phrase ‘‘communication with the Com-
mission” means any oral or written
communication made to the Commis-
sion, or any member or employee
thereof, on behalf of any person (except
the United States) with an intent to in-
fluence.

(g) Advisory ruling. Persons in doubt
as to the applicability of this section
may apply for an advisory ruling by ad-
dressing a letter requesting such a rul-
ing to the General Counsel.

(h) Procedures for administrative en-
forcement of statutory restrictions on
post-government employment conflicts of
interest17—(1) Scope. The provisions of
this paragraph prescribe procedures for
administrative enforcement of the re-
strictions which 18 U.S.C. 207 (a), (b),
and (c), as amended, place on appear-
ances before or communications with
Federal (and District of Columbia) de-
partments, agencies and courts, and
other enumerated entities, as well as
the officers and employees thereof, by
former Commission members and em-
ployees.

(2) Investigations. The General Coun-
sel of the Commission, or his or her
designee, shall conduct such investiga-
tions as he or she deems appropriate to
determine whether any former Com-
mission member or employee have vio-
lated 18 U.S.C. 207 (a), (b) or (c¢), as
amended. The General Counsel shall re-
port the results of his or her investiga-
tions to the Commission and shall rec-
ommend to the Commission such ac-
tion as he or she deems appropriate.

(3) Hearings. Hearings required to be
held under the provisions of this sec-
tion shall be held before an Adminis-
trative Law Judge, utilizing the proce-
dures prescribed by the Commission’s
rules of practice for adjudicatory pro-
ceedings (17 CFR part 10), except to the
extent that those rules are incon-
sistent with the provisions of this sec-
tion. Any proceeding brought under the
provisions of this section shall be pros-

17This section does not apply to employees
who leave service after December 31, 1990.
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ecuted by the General Counsel or his or
her designee.

(4) Sanctions. If the Commission finds,
after notice and opportunity for a hear-
ing, that a former Commission member
or employee has violated 18 U.S.C. 207
(a), (b) or (c), as amended, the Commis-
sion may prohibit that person from
making, on behalf of any other person
(except the United States), any formal
or informal appearance before, or with
the intent to influence any oral or
written communication to, the Com-
mission on a pending matter of busi-
ness for a period not to exceed five
years, or may take other appropriate
disciplinary action.

[568 FR 52658, Oct. 12, 1993; 58 FR 58593, Nov. 2,
1993]

§140.735-7 Statutory violations appli-
cable to conduct of Commission
members and employees.

A violation of section 2(a)(7), 8 or 9
(c) or (d) of the Commodity Exchange
Act, as amended, shall be deemed to be
a violation of this subpart as well.

[568 FR 52660, Oct. 12, 1993]

§140.735-8 Interpretative
sory service.

and advi-

(a) Counselor for the Commission. The
General Counsel, or his or her designee,
will serve as Counselor for the Commis-
sion and as the Commission’s rep-
resentative to the Office of Govern-
ment Ethics, on matters covered by
this subpart. The General Counsel will
also serve as the Commission’s des-
ignated agency ethics official to review
the financial reports filed by high-level
Commission officials under title II of
the Ethics in Government Act, as well
as otherwise to coordinate and manage
the Commission’s ethics program.

(b) Duties of the Counselor. The Coun-
selor shall:

(1) Coordinate the agency’s coun-
seling services and assure that coun-
seling and interpretations on questions
of conflict of interests and other mat-
ters covered by the regulations in this
subpart are available as needed to Re-
gional Deputy Counselors, who shall be
appointed by the General Counsel, in
coordination with the Chairman of the
Commission, for each Regional Office
of the Commission;
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(2) Render authoritative advice and
guidance on matters covered by the
regulations in this subpart which are
presented to him or her by employees
in the Washington, DC headquarters of-
fice; and

(3) Receive information on, and re-
solve or forward to the Commission for
consideration, any conflict of interests
or apparent conflict of interests which
appears in the annual financial disclo-
sure (Standard Form 278 or Standard
Form 450), or is disclosed to the Gen-
eral Counsel by a member or employee
pursuant to §140.735-2a(d) of this part,
or otherwise is made known to the
General Counsel.

(i) A conflict of interests or apparent
conflict of interests is considered re-
solved by the General Counsel when
the affected member or employee has
executed an ethics agreement pursuant
to 5 CFR 2634.801 et seq. to undertake
specific actions in order to resolve the
actual or apparent conflict.

(ii) If, after advice and guidance from
the General Counsel, a member or em-
ployee does not execute an ethics
agreement, the conflict of interests is
considered unresolved and must be re-
ferred to the Commission for resolution
or further action consistent with 18
U.S.C. 208 and 28 U.S.C. 535.

(ii1) Where an unresolved conflict of in-
terests or apparent conflict of interests is
to be forwarded to the Commission by the
General Counsel, the General Counsel
will promptly notify the affected mem-
ber or employee in writing of his or her
intent to forward the matter to the
Commission. Any member or employee
so affected will be afforded an oppor-
tunity to be heard by the Commission
through written submission.

(¢) Regional Deputy Counselors.
gional Deputy Counselors shall:

(1) Give advice and guidance as re-
quested to the employees assigned to
their respective Regional Offices; and

(2) Receive information on and refer
to the Director of Human Resources,
any conflict of interests or appearance
of conflict of interests in Statements of
Employment and Financial Interests
submitted by employees to whom they
are required to give advice and guid-
ance.

(d) Confidentiality of communications.
Communications between the Coun-

Re-

18No attorney-client privilege,

17 CFR Ch. | (4-1-07 Edition)

selor and Regional Deputy Counselors
and an employee shall be confidential,
except as deemed necessary by the
Commission or the Counselor to carry
out the purposes of this subpart and of
the laws of the United States.18

(e) Furnishing of conduct regulations.
The Director of Human Resources shall
furnish a copy of this Conduct Regula-
tion to each member, employee, and
special government employee imme-
diately upon his or her entrance on
duty and shall thereafter, annually,
and at such other times as cir-
cumstances warrant, bring to the at-
tention of each member and employee
this Conduct Regulation and all revi-
sions thereof.

(f) Availability of counseling services.
The Director of Human Resources shall
notify each member, employee, and
special government employee of the
availability of counseling services and
of how and where these services are
available at the time of entrance on
duty and periodically thereafter.

[568 FR 52660, Oct. 12, 1993, as amended at 61
FR 21955, May 13, 1996, 62 FR 13302, Mar. 20,
1997; 67 FR 5941, Feb. 8, 2002]
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however,
attaches to such communications since the
Counselors are counsel to the Commission,
not to the employee. Thus, any evidence of
criminal law violations divulged by an em-
ployee to the Counselor must be reported by
the latter to the Commission, which may
refer the matter to the Criminal Division of
the Department of Justice and the United
States Attorney in whose venue the viola-
tions lie.
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