Commodity Futures Trading Commission

to the Director of the Division of Clear-
ing and Intermediary Oversight the au-
thority to take any of the actions enu-
merated in §§170.11 (b) and (c). Not-
withstanding the provisions of this sec-
tion, if the Director believes it appro-
priate, he may submit the matter to
the Commission for its consideration.

[44 FR 20651, Apr. 6, 1979, as amended at 67
FR 62353, Oct. 7, 2002]

Subpart C—Membership in a

Registered Futures Association
§170.15 Futures commission mer-
chants.

(a) Except as provided in paragraph
(b) of this section, each person reg-
istered as a futures commission mer-
chant must become and remain a mem-
ber of at least one futures association
that is registered under section 17 of
the Act and that provides for the mem-
bership therein of such futures com-
mission merchant, unless no such fu-
tures association is so registered.

(b) The requirements of paragraph (a)
of this section shall not apply to a fu-
tures commission merchant registered
in accordance with §3.10(a)(3) of this
chapter.

[66 FR 43083, Aug. 17, 2001, as amended at 72
FR 2615, Jan. 22, 2007]
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Subpart A—General Provisions

§171.1 Scope of rules.

(a) Matters included. Unless specifi-
cally excluded by subsection (b), this
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§171.2

part governs review by the Commis-
sion, pursuant to sections 17(h), (i) and
(o) of the Commodity Exchange Act
(‘‘Act”), as amended, of any discipli-
nary action, membership denial action,
registration action or member respon-
sibility action taken by the National
Futures Association or any registered
futures association. Unless specifically
indicated, references in this part to the
National Futures Association shall
also include any other registered fu-
tures association.

(b) Matters excluded. The Commission
will not review under these rules the
following decisions by the National Fu-
tures Association:

(1) A decision in a disciplinary action
if the party aggrieved by the decision
knowingly failed to pursue the right to
appeal an adverse decision to the Ap-
peals Committee of the National Fu-
tures Association and there are no ex-
traordinary circumstances that other-
wise warrant Commission consider-
ation of the aggrieved party’s appeal;

(2) A decision in an arbitration ac-
tion brought pursuant to section
17(b)(10) of the Act or any rule of the
National Futures Association;

(3) Suspension of a member based
solely on that member’s failure to pay
National Futures Association dues;

(4) A decision to disqualify any mem-
ber for service on the National Futures
Association Board of Directors, Busi-
ness Conduct Committees, Hearing
Committee or arbitration panels pursu-
ant to the standards for service adopt-
ed by the National Futures Association
to implement Commission rule 1.63;

(5) Suspension of a member or a per-
son associated with a member based
solely on that person’s failure to pay
an arbitration award or a settlement
agreement resulting from an arbitra-
tion action brought pursuant to sec-
tion 17(b)(10) of the Act or rules and
regulations of the National Futures As-
sociation, or a settlement agreement
resulting from a mediation proceeding
sponsored by the National Futures As-
sociation, unless there are extraor-
dinary circumstances that involve
something more than the ministerial
application of a predetermined sanc-
tion, or raise a colorable claim that the
National Futures Assocaition has acted
arbitrarily.
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(c) Appeals from excluded decisions. If
the Deputy General Counsel for Opin-
ions or his delegee determines that a
notice of appeal submitted to the Com-
mission is from a decision that is ex-
cluded from review under this part, he
may strike it and order it returned to
the aggrieved party who submitted it.

(d) Applicability of these part 171 rules.
Unless otherwise ordered, these rules
will apply in their entirety to all ap-
peals and matters relating thereto filed
on or after October 31, 1990. Any part
171 proceeding commenced prior to Oc-
tober 31, 1990 continues to be governed
by the procedures established in former
subpart F of part 3 of the Commission’s
regulations, if applicable, or by the
procedures established for that pro-
ceeding by Commission order. Parties
to any proceeding pending on October
31, 1990 may, within 30 days after Octo-
ber 31, 1990 by written stipulation exe-
cuted by all parties, and filed with the
Proceedings Clerk before the Commis-
sion’s final decision is rendered, elect
to have the matter governed by the
provisions of these part 171 rules.

[65 FR 41068, Oct. 9, 1990, as amended at 70 FR
2352, Jan. 13, 2005]

§171.2 Definitions.

For purposes of this part:

(a) Commission decisional employee in-
cludes any member of the Commission
staff who participates in, or may be
reasonably expected to participate in,
the decisionmaking process in any pro-
ceeding under this part. It does not in-
clude Commissioners or members of
their personal staff.

(b) Disciplinary action includes any
proceeding brought by the National
Futures Association to enforce its
rules that may result in expulsion, sus-
pension, censure, bar from association
with a member, fine in excess of $100 or
any comparable sanction being im-
posed on a member or a person associ-
ated with a member.

(c) Ex parte communication shall in-
clude any communication, whether
written or oral, which is both (1) not
preceded by reasonable notice to all
parties to a proceeding, and (2) not
made on the public record. It shall not
include requests made to the Commis-
sion’s Opinions Section or Office of
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