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(f) The amount of leverage customer 
funds which are and which must be in 
a segregated account in order to com-
ply with the requirements of this sec-
tion shall be computed as of the close 
of each business day by each person re-
quired to segregate such leverage cus-
tomer funds. A written record of this 
computation shall be made and kept, 
together with all supporting data, in 
accordance with the provsions of § 1.31 
of this chapter. This daily computation 
shall be made by noon on the next busi-
ness day and shall be identical in for-
mat to the Schedule of Segregation Re-
quirements and Funds in Segregation 
contained in Form 2–FR. 

(g) Each leverage transaction mer-
chant shall maintain, as provided in 
§ 1.31, a record of all securities and 
property received from leverage cus-
tomers in lieu of money to purchase, 
guarantee or secure the entry into a le-
verage contract. Such record shall 
show separately for each leverage cus-
tomer a description of the securities or 
property received; the name and ad-
dress of such leverage customer; the 
dates when the securities or property 
were received; the identity of the de-
positories or other places where such 
securities or property are segregated; 
the dates of deposits and withdrawals 
from such depositories; and the date of 
return of such securities or property to 
such leverage customer, or other dis-
position thereof, together with the 
facts and circumstances of such other 
disposition. 

(h) The requirements of paragraphs 
(a) through (g) of this section shall not 
be applicable if the leverage trans-
action merchant is a member of a des-
ignated self-regulatory organization 
and conforms to minimum segregation 
standards and related reporting re-
quirements set by such designated self- 
regulatory organization in its bylaws, 
rules, regulations or resolutions ap-
proved by the Commission pursuant to 
section 19 of the Act and § 31.28 of this 
part. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5535, Feb. 13, 1984, as amended at 50 
FR 31, Jan. 2, 1985, 50 FR 34616, Sept. 6, 1985; 
50 FR 40964, Oct. 8, 1985; 54 FR 41081, Oct. 5, 
1989; 54 FR 46503, Nov. 3, 1989] 

§ 31.13 Financial reports of leverage 
transaction merchants. 

(a) Each leverage transaction mer-
chant who files an application for reg-
istration with the National Futures 
Association under § 3.17 of this chapter 
shall submit concurrently with the fil-
ing of such application either: 

(1) A Form 2–FR certified by an inde-
pendent public accountant as of a date 
not more than 45 days prior to the date 
on which such report is filed; or 

(2) A Form 2–FR as of a date not 
more than 45 days prior to the date on 
which such report is filed and an Form 
2–FR certified by an independent public 
accountant as of a date not more than 
1 year prior to the date on which such 
report is filed. Each such person must 
include with such financial report a 
statement describing the source of his 
current assets and representing that 
his capital has been contributed for the 
purpose of operating his business and 
will continue to be used for such pur-
pose. 

(b)(1) Each leverage transaction mer-
chant must file, in accordance with the 
requirements of paragraph (e) of this 
section, a Form 2–FR for each fiscal 
quarter of each fiscal year. The Form 
2–FR filed as of the close of the lever-
age transaction merchant’s fiscal year 
must be certified by an independent 
public accountant. Each Form 2–FR 
must be filed no later than 45 days 
after the date for which the report is 
made: Provided, however, That any 
Form 2–FR which must be certified by 
an independent public accountant must 
be filed no later than 90 days after the 
close of the leverage transaction mer-
chant’s fiscal year. 

(2) The provisions of paragraph (b)(1) 
of this section may be met by any per-
son registered as a leverage trans-
action merchant who is a member of a 
designated self-regulatory organization 
and conforms to minimum financial 
standards and related reporting re-
quirements set by such designated self- 
regulatory organization in its bylaws, 
rules, regulations, or resolutions and 
approved after April 13, 1984, by the 
Commission pursuant to section 19 of 
the Act and § 31.28 of this part: Pro-
vided, however, That each such reg-
istrant shall promptly file with the 
Commission a true and exact copy of 
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each financial report which it files 
with such designated self-regulatory 
organization. 

(c) Each Form 2–FR which must be 
certified by an independent public ac-
countant in accordance with the provi-
sions of paragraphs (a)(1), (a)(2) and 
(b)(1) of this section, must be certified 
in accordance with § 1.16 of this chap-
ter, and must be accompanied by the 
accountant’s report on material inad-
equacies in accordance with the provi-
sions of § 1.16(c)(5) of this chapter. In 
all other respects, the independent pub-
lic accountant shall act in accordance 
with the provisions of § 1.16 (except 
paragraph (f)) of this chapter: Provided, 
however, That the term ‘‘Form 2–FR’’ 
shall be substituted for ‘‘Form 1–FR’’ 
in § 1.16(c)(5) of this chapter, the term 
‘‘§ 31.9’’ shall be substituted for the 
term ‘‘§ 1.17,’’ the term ‘‘leverage trans-
action merchant’’ shall be substituted 
for the term ‘‘futures commission mer-
chant,’’ and ‘‘the segregation require-
ments of § 31.12’’ shall be substituted 
for ‘‘the segregation requirements of 
section 4d(a)(2) of the Act and these 
regulations and the secured amount re-
quirement of the Act and these regula-
tions.’’ 

(d) Upon receiving written notice 
from any representative of the Com-
mission or any self-regulatory organi-
zation of which it is a member, a lever-
age transaction merchant shall, on a 
monthly basis or at such other times 
as specified, furnish the Commission 
and the self-regulatory organization, if 
any, with a Form 2–FR or such other fi-
nancial information as requested by 
the representative of the Commission 
or the self-regulatory organization. 
Each such Form 2–FR or such other in-
formation must be furnished within the 
time specified in the written notice. 

(e) The reports provided for in this 
section will be considered filed when 
received by the regional office of the 
Commission with jurisdiction over the 
state wherein the principal place of 
business of the leverage transaction 
merchant is located, in accordance 
with § 140.2 of this chapter, and by the 
designated self-regulatory organiza-
tion, if any. 

(f) Each Form 2–FR filed pursuant to 
this section which is not required to be 
certified by an independent public ac-

countant must be completed in accord-
ance with the instructions to the form 
and contain: 

(1) A statement of financial condition 
as of the date for which the report is 
made; 

(2) A statement of changes in owner-
ship equity for the period between the 
date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made; 

(3) A statement of changes in liabil-
ities subordinated to claims of general 
creditors for the period between the 
date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made; 

(4) A statement of the computation 
of the minimum capital requirements 
pursuant to § 31.9, a schedule of cov-
erage requirements and coverage pro-
vided, and a schedule of segregation re-
quirements and funds on deposit in seg-
regation, as of the date for which the 
report is made; and 

(5) In addition to the information ex-
pressly required, such further informa-
tion as may be necessary to make the 
required statements and schedules not 
misleading. 

(g) Each Form 2–FR filed pursuant to 
this § 31.13 which is required to be cer-
tified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form 
and contain: 

(1) A statement of financial condition 
as of the date for which the report is 
made; 

(2) Statements of: income (loss); cash 
flows; changes in ownership equity; and 
changes in liabilities subordinated to 
claims of general creditors, for the pe-
riod between the date of the most re-
cent statement of financial condition 
filed with the Commission and the date 
for which the report is made: Provided, 
however, That for an applicant filing 
pursuant to paragraph (a) of this sec-
tion, the period must be the year end-
ing as of the date of the statement of 
financial condition; 

(3) A statement of the computation 
of the minimum capital requirements 
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pursuant to § 31.9, a schedule of cov-
erage requirements and coverage pro-
vided, and a schedule of segregation re-
quirements and funds on deposit in seg-
regation, as of the date for which the 
report is made; 

(4) Appropriate footnote disclosures; 
and 

(5) In addition to the information ex-
pressly required, such further informa-
tion as may be necessary to make the 
required statements and schedules not 
misleading. 

(h) The statements required by para-
graphs (g) (1) and (2) of this section 
may be presented in accordance with 
generally accepted accounting prin-
ciples in the certified reports filed as of 
the close of the registrant’s fiscal year 
pursuant to paragraph (b) of this sec-
tion, or accompanying the application 
for registration pursuant to paragraph 
(a) of this section, rather than in the 
format specifically prescribed by these 
regulations: Provided, however, That 
the statement of financial condition is 
presented in a format as consistent as 
possible with the Form 2–FR and a rec-
onciliation is provided reconciling such 
statement of financial condition to the 
statement of the computation of the 
minimum capital requirements pursu-
ant to § 31.9. Such reconciliation must 
be certified by an independent public 
accountant in accordance with § 1.16 of 
this chapter. 

(i) Attached to each Form 2–FR filed 
pursuant to this section must be an 
oath or affirmation that to the best 
knowledge and belief of the individual 
making such oath or affirmation the 
information contained in the Form 2– 
FR is true and correct. If the leverage 
transaction merchant is a sole propri-
etorship, then the oath or affirmation 
must be made by the proprietor; if a 
partnership, by a general partner; or, if 
a corporation, by the chief executive 
officer or chief financial officer. 

(j) Any leverage transaction mer-
chant wishing to establish a fiscal year 
other than the calendar year may do so 
by notifying the National Futures As-
sociation of its election of such fiscal 
year in writing, concurrently with the 
filing of Form 2–FR pursuant to para-
graph (a) of this section, but in no 
event may such fiscal year end more 
than one year from the date of the 

Form 2–FR filed pursuant to paragraph 
(a) of this section. A leverage trans-
action merchant which does not so no-
tify the National Futures Association 
will be deemed to have elected the cal-
endar year as its fiscal year. A leverage 
transaction merchant must continue to 
use its elected fiscal year, calendar or 
otherwise, unless a change in such fis-
cal year is approved upon written ap-
plication to the designated self-regu-
latory organization. 

(k) In the event any leverage trans-
action merchant finds that it cannot 
file its report for any period within the 
time specified in paragraphs (b) or (d) 
of this section without substantial 
undue hardship, it may file with the 
designated self-regulatory organization 
an application for an extension of time 
to a specified date which may not be 
more than 90 days after the date as of 
which the financial report was to have 
been filed. The application must state 
the reasons for the requested extension 
and must contain an agreement to file 
the report on or before the specified 
date. The application must be received 
by the designated self-regulatory orga-
nization before the time specified in 
paragraphs (b) or (d) of this section for 
filing the report. Within 10 calendar 
days after receipt of the application for 
an extension of time, the designated 
self-regulatory organization shall: (1) 
Notify the leverage transaction mer-
chant of the grant or denial of the re-
quested extension; or (2) indicate that 
additional time is required to analyze 
the request, in which case the amount 
of time needed will be specified. 

(l)(1) In the event a leverage trans-
action merchant finds that it cannot 
file its certified financial report and 
schedules for any year within the time 
specified in paragraph (b) of this sec-
tion without substantial undue hard-
ship, it may file with the designated 
self-regulatory organization an appli-
cation for an extension of time to a 
specified date not more than 90 days 
after the date as of which the certified 
financial report and schedules were to 
have been filed. The application must 
be submitted by the leverage trans-
action merchant and must: 

(i) State the reasons for the re-
quested extension; 
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(ii) Indicate that the inability to 
make a timely filing is due to cir-
cumstances beyond the control of the 
leverage transaction merchant, if such 
is the case, and describe briefly the na-
ture of such circumstances; 

(iii) Be accompanied by the latest 
available formal computation of its ad-
justed net capital and minimum finan-
cial requirements computed in accord-
ance with § 31.9; 

(iv) Be accompanied by the latest 
available computation of required seg-
regation and by a computation of the 
amount of leverage customer funds seg-
regated pursuant to § 31.12 as of the 
date of the latest available computa-
tion; 

(v) Be accompanied by the latest 
available computation of required 
cover and by a computation of cover 
provided pursuant to § 31.8 as of the 
date of the latest available computa-
tion; 

(vi) Contain an agreement to file the 
report on or before the date specified 
by the leverage transaction merchant 
in the application; 

(vii) Be received by the designated 
self-regulatory organization prior to 
the date on which the report is due; 
and 

(viii) Be accompanied by a letter 
from the independent public account-
ant answering the following questions: 

(A) What specifically are the reasons 
for the extension request? 

(B) On the basis of that part of your 
audit to date, do you have any indica-
tion that may cause you to consider 
commenting on any material inadequa-
cies in the accounting system, internal 
accounting controls or procedures for 
safeguarding customer or firm assets? 

(C) Do you have any indication from 
the part of your audit completed to 
date that would lead you to believe 
that the firm was or is not meeting the 
minimum capital requirements speci-
fied in § 31.9 or the cover or segregation 
requirements of these regulations, or 
has any significant financial or record-
keeping problems? 

(2) Within 10 calendar days after re-
ceipt of an application for extension of 
time, the designated self-regulatory or-
ganization shall: 

(i) Notify the leverage transaction 
merchant of the grant or denial of the 
requested extension; or 

(ii) Indicate that additional time is 
required to analyze the request, in 
which case the amount of time needed 
will be specified. 

(3) On the written request of a lever-
age transaction merchant, or on its 
own motion, the designated self-regu-
latory organization may grant an ex-
tension of time or an exemption from 
any of the certified financial reporting 
requirements of this section either un-
conditionally or on specified terms and 
conditions. 

(m) The following portions of Form 
2–FR filed pursuant to this section will 
be public: The statement of financial 
condition, the computation of the min-
imum capital requirements pursuant to 
§ 31.9, the schedule of coverage require-
ments and cover provided, and the 
schedule of segregation requirements 
and funds on deposit in segregation. 
The other financial statements (includ-
ing the statement of income (loss)), 
footnote disclosures and schedules of 
Form 2–FR, trade secrets and certain 
other commercial or financial informa-
tion on such other statements and 
schedules, will be treated as nonpublic 
for purposes of the Freedom of Infor-
mation Act and the Government in the 
Sunshine Act and parts 145 and 147 of 
this chapter. All information on such 
other statements, footnote disclosures 
and schedules will, however, be avail-
able for official use by any official or 
employee of the United States or any 
State, by any self-regulatory organiza-
tion of which the person filing such re-
port is a member, by the National Fu-
tures Association in the case of an ap-
plicant, and by any other person to 
whom the Commission believes disclo-
sure of such information is in the pub-
lic interest. The independent public ac-
countant’s opinion filed pursuant to 
this section will be deemed to be public 
information. 

(n)(1) Until such time as the Commis-
sion orders, otherwise, the Commission 
hereby delegates to the Director of the 
Division of Clearing and Intermediary 
Oversight or his designee the authority 
to perform all functions reserved to the 
Commission in this section. 
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The Director of the Division of Clear-
ing and Intermediary Oversight may 
submit to the Commission for its con-
sideration any matter which has been 
delegated to him pursuant to para-
graph (n)(1) of this section. 

[49 FR 5536, Feb. 13, 1984, as amended at 54 
FR 41081, Oct. 5, 1989; 62 FR 10445, Mar. 7, 
1997; 67 FR 62352, Oct. 7, 2002; 69 FR 41426, 
July 9, 2004] 

§ 31.14 Recordkeeping. 
(a) All books, records and other docu-

ments required to be kept by this part 
shall be kept in accordance with the 
provisions of § 1.31 of this chapter. In 
addition, information concerning lever-
age transactions shall be made avail-
able upon request of the Executive Di-
rector, the Director of the Division of 
Clearing and Intermediary Oversight, 
the Director of the Division of Market 
Oversight or the Director of the Divi-
sion of Enforcement, or other des-
ignees, at a time and place and in such 
form and manner as may be specified in 
the request. 

(b) Each leverage transaction mer-
chant shall: 

(1) Keep full, complete, and system-
atic records, together with all perti-
nent data and memoranda, of all trans-
actions relating to leverage contracts, 
commodity futures, commodity op-
tions and cash commodities and fur-
nish true and correct information and 
reports as to the contents or the mean-
ing thereof when and as requested by 
any authorized representative of the 
Commission, designated self-regulatory 
organization, if any, or the U.S. De-
partment of Justice. Included among 
such records shall be: All leverage con-
tract orders; signature cards; journals; 
ledgers; canceled checks; bank state-
ments; loan agreements; invoices; cop-
ies of confirmations; copies of state-
ments of purchase, sale, repurchase, re-
sale, liquidation, rescission and deliv-
ery; copies of month-end statements; 
monthly trial balances, and a monthly 
listing as described in paragraph (d) of 
this section; reports, letters and copies 
of disclosure statements signed by le-
verage customers as described in § 31.11; 
promotional material, circulars, 
memoranda, publications, writings, 
and all other literature or written ad-
vice distributed to leverage customers 

or prospective leverage customers; and 
all other records, data and memoranda 
which have been prepared in the course 
of the business of the leverage trans-
action merchant concerning leverage 
contracts, commodity futures, com-
modity options, and cash commodities; 

(2) Keep a record in permanent form 
which shall show for each leverage cus-
tomer’s account carried by such lever-
age transaction merchant: 

(i) The true name and address of the 
person for whom such account is car-
ried; 

(ii) The principal occupation and/or 
type of business of the person for whom 
such account is carried; 

(iii) The name and address of any 
other person who assumes or purports 
to assume any financial responsibility 
for or operational control of such ac-
count; and 

(iv) The names of the persons who 
have solicited and are responsible for 
each leverage customer’s account. 

(c) Each leverage transaction mer-
chant shall, as a minimum require-
ment, prepare regularly and promptly, 
and keep systematically and in perma-
nent form, the following: 

(1) A financial ledger which will show 
separately for each leverage customer’s 
account all charges against and credits 
to such leverage customer’s account, 
including but not limited to all charges 
and credits for purchases, repurchases, 
sales, resales, liquidations, rescissions 
and settlements by delivery of leverage 
contracts (including the corresponding 
transaction identification numbers) 
and all funds transferred, desposited 
into, or withdrawn from the leverage 
customer’s account. 

(2) A record of transactions which 
will show separately for each leverage 
customer’s account in chronological 
sequence all leverage contracts entered 
into with such customer. This record 
will show for each transaction: The 
date of the transaction; the commodity 
involved; a transaction identification 
number; the maturity date; the number 
of contracts; whether the transaction 
represents an initial purchase, initial 
sale, closing repurchase, closing resale, 
a liquidating transaction, a rescission 
or a delivery; and, if a closing or liqui-
dating transaction or a rescission, the 
total amount realized. 

VerDate Aug<31>2005 13:47 May 04, 2007 Jkt 211054 PO 00000 Frm 00384 Fmt 8010 Sfmt 8010 Y:\SGML\211054.XXX 211054


