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(c) A person required to register as a
futures commission merchant or as an
associated person in accordance with
this section which furnishes the serv-
ices specified in that portion of section
la of the Act defining the term ‘‘com-
modity trading advisor’ shall not be
included in the term commodity trad-
ing advisor if:

(1) At the time such services are fur-
nished, such person is registered as a
futures commission merchant, as a
floor broker or as an associated person
under the Act, and such registration
shall not have expired, been suspended
(and the period of suspension has not
expired) or revoked; and

(2) The furnishing of such services is
solely incidental to the conduct of such
person’s activities relating to com-
modity option transactions.

(d) A person registered as a futures
commission merchant under the Act,
who is required to register as such by
virtue of this section, need not register
as such in order to comply with this
section, but shall immediately notify
the Commission in writing, specifying
the date such person commenced or in-
tends to commence engaging in activi-
ties otherwise requiring registration
under this section.

(e) A person registered as an associ-
ated person or as a floor broker under
the Act, who is required to register as
an associated person by virtue of this
section, need not register as such in
order to comply with this section, but
the futures commission merchant em-
ploying such person shall immediately
notify the Commission in writing,
specifying the date such person com-
menced or intends to commence engag-
ing in activities otherwise requiring
registration under this section.

(7T U.S.C. 2, 6¢c(a), 6¢(b) and 12a (Supp. V,
1975))

[41 FR 51814, Nov. 24, 1976, as amended at 42
FR 61831, Dec. 6 1977; 59 FR 5703, Feb. 8, 1994]

§32.4 Exemptions.

(a) Except for the provisions of §§32.2,
32.8 and 32.9, which shall in any event
apply to all commodity option trans-
actions, the provisions of this part
shall not apply to a commodity option
offered by a person which has a reason-
able basis to believe that the option is
offered to a producer, processor, or
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commercial user of, or a merchant han-
dling, the commodity which is the sub-
ject of the commodity option trans-
action, or the products or by-products
thereof, and that such producer, proc-
essor, commercial user or merchant is
offered or enters into the commodity
option transaction solely for purposes
related to its business as such.

(b) The Commission may, by order,
upon written request or upon its own
motion, exempt any other person, ei-
ther unconditionally or on a temporary
or other conditional basis, from any
provisions of this part, other than
§§32.2, 32.8 and 32.9, if it finds, in its
discretion, that it would not be con-
trary to the public interest to grant
such exemption.

§32.5 Disclosure.

(a) Except as provided in paragraph
(b) of this section, prior to the entry
into a commodity option transaction,
each option customer or prospective
option customer shall be furnished a
summary disclosure statement by the
person soliciting or accepting the order
therefor. The disclosure statement
shall contain the following:

(1) A brief description of the com-
modity option transactions being of-
fered including:

(i) The duration of the commodity
options being offered and the total
quantity and quality of the commod-
ities which may be purchased or sold
upon exercise of the options being of-
fered or which underlie the contracts of
sale for future delivery which may be
purchased or sold upon exercise of such
commodity options;

(ii) A listing of the elements com-
prising the purchase price to be
charged, including the premium, mark-
ups on the premium, costs, fees and
other charges, as well as the method by
which the premium is established;

(iii) The services to be provided for
the separate elements comprising the
purchase price; and

(iv) The method by which the strik-
ing price is established;

(2) A description of any and all costs
in addition to the purchase price which
may be incurred by an option customer
if the commodity option is exercised,
including, but not limited to, the
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amount of storage, interest, commis-
sions (whether denominated as sales
commissions or otherwise), and all
similar fees and charges which may be
incurred;

(3) A statement to the effect that the
price of the commodity or contract of
sale for future delivery underlying each
option transaction being offered must
either rise above the striking price, or
fall below the striking price, as the
case may be, by an amount in excess of
the sum of the premium and all other
costs incurred in entering into and ex-
ercising the commodity option in order
for the option customer to realize a
profit on the commodity option trans-
action;

(4) A clear explanation of the effect
of any foreign currency fluctuations
with respect to commodity option
transactions which are to be executed
on or through the facilities of a foreign
board of trade;

(6) The following boldfaced state-
ments on the first page of the summary
disclosure statement:

BECAUSE OF THE VOLATILE NATURE
OF THE COMMODITIES MARKETS, THE
PURCHASE OF COMMODITY OPTIONS IS
NOT SUITABLE FOR MANY MEMBERS OF
THE PUBLIC. A PERSON SHOULD NOT
PURCHASE A COMMODITY OPTION UN-
LESS HE IS PREPARED TO SUSTAIN A
TOTAL LOSS OF THE PURCHASE PRICE
OF THE COMMODITY OPTION. SUCH
TRANSACTIONS SHOULD BE ENTERED
INTO ONLY BY PERSONS WHO ARE
AWARE OF THE POTENTIAL FOR LOSS
AND WHO UNDERSTAND THE NATURE
AND EXTENT OF THEIR RIGHTS AND OB-
LIGATIONS.

THESE COMMODITY OPTIONS HAVE
NOT BEEN APPROVED OR DISAPPROVED
BY THE COMMODITY FUTURES TRADING
COMMISSION NOR HAS THE COMMISSION
PASSED UPON THE ACCURACY OR ADE-
QUACY OF THIS STATEMENT. ANY REP-
RESENTATION TO THE CONTRARY IS A
VIOLATION OF THE COMMODITY EX-
CHANGE ACT AND THE REGULATIONS
THEREUNDER;

(6) Statements to the effect that:

(i) Specific market movements of the
commodities or contracts of sale for fu-
ture delivery underlying the options
being offered cannot be accurately pre-
dicted, and

(ii) Generally, an option customer
will be unable to sell any option pur-
chased in any market to recover any of
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the purchase price, but rather may
only liquidate by exercising an option
before the expiration date of the op-
tion.

(b) A person shall not be required to
deliver the summary disclosure state-
ment to an option customer as required
by paragraph (a) of this section if a
summary disclosure statement has pre-
viously been furnished by such person
to the option customer: Provided, how-
ever, That notwithstanding the fore-
going, a disclosure statement shall be
delivered in any event (1) upon the re-
quest of the option customer, or (2) if
the previously delivered disclosure
statement has become outdated or has
become inaccurate in any material re-
spect.

(c) Prior to the entry into a com-
modity option transaction, each option
customer or prospective option cus-
tomer shall, to the extent the following
amounts are known, be informed by
the person soliciting or accepting the
order therefor of the actual amount of
the premium, markups on the pre-
mium, costs, fees and other charges
comprising the purchase price, as well
as the striking price and all costs to be
incurred by the option customer if the
commodity option is exercised.

(d) Not more than 24 hours after the
execution of a commodity option trans-
action, each person which accepts any
money, securities or property (or ex-
tends credit in lieu thereof) from an op-
tion customer as payment of the pur-
chase price in connection with a com-
modity option transaction shall fur-
nish, by mail or other generally accept-
ed means of communication, such op-
tion customer with a written confirma-
tion statement containing at least the
following information:

(1) The actual amount of the pur-
chase price including a separate listing
of the premium, mark-ups on the pre-
mium, costs, fees, and other charges;

(2) The striking price;

(3) The total quantity and quality of
the commodity which may be pur-
chased or sold, or which underlies the
contract of sale for future delivery
which may be purchased or sold, upon
exercise of the commodity option;

(4) The exercise date of the com-
modity option purchased, and in the
case of an option on a contract of sale
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for future delivery, the final trading
date on such contract; and

(5) The date the commodity option
was executed.

(Approved by the Office of Management and
Budget under control number 3038-0003)

[41 FR 51814, Nov. 24, 1976, as amended at 46
FR 63036, Dec. 30, 1981]

§32.6 Segregation.

(a) Any person which accepts money,
securities, or property from an option
customer as payment of the purchase
price in connection with a commodity
option transaction shall treat and deal
with such money, securities, and prop-
erty as belonging to such option cus-
tomer until expiration of the term of
the option or, if the option customer
exercises the option, until all rights of
the option customer under the com-
modity option have been fulfilled. Such
money, securities, and property (1)
shall be separately accounted for and
segregated as belonging to such option
customer, (2) shall be Kkept in the
United States, and (3) shall not be com-
mingled with the money, securities, or
property of any other person, including
the money, securities, or property re-
ceived by a futures commission mer-
chant to margin, guarantee or secure
the trades or contracts of commodity
customers (as defined in §1.3(k) of this
chapter) or with the money accruing to
such commodity customers as the re-
sult of such trades or contracts: Pro-
vided, however, That the money, securi-
ties, or property treated as belonging
to an option customer may for conven-
ience be commingled with the money,
securities, or property treated as be-
longing to any other option customer
and deposited in the same account or
accounts with any bank or trust com-
pany in the United States. Such
money, securities, and property, when
so deposited with any bank or trust
company, shall be deposited under an
account name which will clearly show
that it contains money, securities, or
property, segregated as required by
this part. Each person depositing such
money, securities, or property shall ob-
tain and retain in its files for the pe-
riod provided in §1.31 of this chapter an
acknowledgment from such bank or
trust company that it was informed
that the money, securities, and prop-
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erty therein are being treated as be-
longing to option customers and are
being held in accordance with the pro-
visions of this part. Such bank or trust
company shall allow inspection of such
accounts at any reasonable time by
representatives of the Commission:
Provided, further, That, up to a max-
imum of 10 percent of the money, secu-
rities or property accepted from an op-
tion customer as payment of the pur-
chase price in connection with a com-
modity option transaction need not be
treated and dealt with as belonging to
the option customer and segregated as
aforesaid.

(b) No money, securities or property
deposited in accordance with paragraph
(a) of this section shall be held, dis-
posed of, used or treated as belonging
to the depositing person or any person
other than the option customers of
such person: Provided, however, That
such money may be invested in obliga-
tions of the United States, and in obli-
gations fully guaranteed as to principal
and interest by the United States.
Such investments shall be made
through an account or accounts used
for the deposit of money, securities or
property received from option cus-
tomers and proceeds from any sale of
such obligations shall be redeposited in
such account or accounts. Each person
which invests money belonging to op-
tion customers in obligations as de-
scribed in paragraph (b) of this section,
shall separately account for such obli-
gations and segregate such obligations
as belonging to such option customers.
Such obligations may only be deposited
with a bank or trust company in the
United States and shall be deposited
under an account name which will
clearly show that it contains obliga-
tions treated as belonging to option
customers, segregated as required by
this part. Each person depositing such
obligations shall obtain and retain in
its files an acknowledgment from such
bank or trust company that it was in-
formed that the obligations are treated
as belonging to option customers and
are being held in accordance with the
provisions of this part. Such acknowl-
edgment shall be retained for the pe-
riod provided in §1.31 of this chapter.
Such bank or trust company shall
allow inspection of the obligations at

386



