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percent ownership interest in a facility 
should meet the fitness standards applicable 
to members with voting rights. A demonstra-
tion of the fitness of the applicant’s direc-
tors, members, or natural persons who di-
rectly or indirectly have greater than a ten 
percent ownership interest in a facility may 
include providing the Commission with reg-
istration information for such persons, cer-
tification to the fitness of such persons, an 
affidavit of such persons’ fitness by the fa-
cility’s counsel or other information sub-
stantiating the fitness of such persons. 

Core Principle 7 of section 5a(d) of the Act: 
CONFLICTS OF INTEREST—The board of 
trade shall establish and enforce rules to mini-
mize conflicts of interest in the decision making 
process of the derivatives transaction execution 
facility and establish a process for resolving 
such conflicts of interest. 

The means to address conflicts of interest 
in decision-making of a board of trade oper-
ating as a registered derivatives transaction 
execution facility should include methods to 
ascertain the presence of conflicts of interest 
and to make decisions in the event of such a 
conflict. The Commission also believes that 
a board of trade operating as a registered de-
rivatives transaction execution facility 
should provide for appropriate limitations on 
the use or disclosure of material non-public 
information gained through the performance 
of official duties by board members, com-
mittee members and facility employees or 
gained through an ownership interest in the 
facility. 

Core Principle 8 of section 5a(d) of the Act: 
RECORDKEEPING—The board of trade shall 
maintain records of all activities related to the 
business of the derivatives transaction execution 
facility in a form and manner acceptable to the 
Commission for a period of 5 years. 

Section 1.31 of this chapter governs record-
keeping obligations under the Act and the 
Commission’s regulations thereunder. In 
order to provide broad flexible performance 
standards for recordkeeping, § 1.31 was up-
dated and amended by the Commission in 
1999. Accordingly, § 1.31 itself establishes the 
guidance regarding the form and manner for 
keeping records. 

Core Principle 9 of section 5a(d) of the Act: 
ANTITRUST CONSIDERATIONS—Unless nec-
essary or appropriate to achieve the purposes of 
this Act, the board of trade shall endeavor to 
avoid—(A) adopting any rules or taking any ac-
tions that result in any unreasonable restraint 
of trade; or (B) imposing any material anti-
competitive burden on trading on the derivatives 
transaction execution facility. 

A board of trade seeking to operate as a 
registered derivatives transaction execution 
facility may request that the Commission 
consider under the provisions of section 15(b) 
of the Act any of the board of trade’s rules, 
which may be trading protocols or policies, 
and including both operational rules and the 

terms or conditions of products listed for 
trading, at the time it submits its registra-
tion application or thereafter. The Commis-
sion intends to apply section 15(b) of the Act 
to its consideration of issues under this core 
principle in a manner consistent with that 
previously applied to contract markets. 

[66 FR 42271, Aug. 10, 2001, as amended at 71 
FR 1964, Jan. 12, 2006] 
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§ 38.1 Scope. 

The provisions of this Part 38 shall 
apply to every board of trade that has 
been designated or is applying to be-
come designated as a contract market 
under Sections 5 and 6 of the Act. Pro-
vided, however, nothing in this provi-
sion affects the eligibility of des-
ignated contract markets to operate 
under the provisions of Parts 36 or 37 of 
this chapter. 

[71 FR 1964, Jan. 12, 2006] 

§ 38.2 Exemption. 

Agreements, contracts, or trans-
actions traded on a designated contract 
market under Section 5 of the Act, the 
contract market and the contract mar-
ket’s operator are exempt from all 
Commission regulations for such activ-
ity, except for the requirements of this 
part 38 and §§ 1.3, 1.12(e), 1.31, 1.37(c)–(d), 
1.38, 1.52, 1.59(d), 1.60, 1.63(c), 1.67, 33.10, 
part 9, parts 15 through 21, part 40, part 
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41 and part 190 of this chapter, includ-
ing any related definitions and cross- 
referenced sections. 

[71 FR 1964, Jan. 12, 2006] 

§ 38.3 Procedures for designation. 
(a) Application procedures. (1) Statu-

tory (180-day) review procedures. A board 
of trade desiring to be designated as a 
contract market shall file an applica-
tion for designation with the Secretary 
of the Commission at its Washington, 
DC, headquarters. Except as provided 
under the 90-day review procedures de-
scribed in paragraph (a)(2) of this sec-
tion, the Commission will review the 
application for designation as a con-
tract market pursuant to the 180-day 
timeframe and procedures specified in 
section 6(a) of the Act. The Commis-
sion shall approve or deny the applica-
tion or, if deemed appropriate, des-
ignate the applicant as a contract mar-
ket subject to conditions. 

(i) The applicant must demonstrate 
compliance with the criteria for des-
ignation of section 5(b) of the Act, the 
core principles for operation of section 
5(d) of the Act and the provisions of 
this part 38. 

(ii) The application must include the 
following: 

(A) A copy of the applicant’s rules (as 
defined in § 40.1 of this chapter) and any 
technical manuals, other guides or in-
structions for users of, or participants 
in, the market, including minimum fi-
nancial standards for members or mar-
ket participants; 

(B) A description of the trading sys-
tem, algorithm, security and access 
limitation procedures with a timeline 
for an order from input through settle-
ment, and a copy of any system test 
procedures, tests conducted, test re-
sults and contingency or disaster re-
covery plans; 

(C) A copy of any documents describ-
ing the applicant’s legal status and 
governance structure, including gov-
ernance fitness information; 

(D) An executed or executable copy of 
any agreements or contracts entered 
into or to be entered into by the appli-
cant, including partnership or limited 
liability company, third-party regu-
latory service, or member or user 
agreements, that enable or empower 
the applicant to comply with a des-

ignation criterion or core principle 
(final, executed copies of such docu-
ments must be submitted prior to des-
ignation); 

(E) A copy of any manual or other 
document describing, with specificity, 
the manner in which the applicant will 
conduct trade practice, market and fi-
nancial surveillance; 

(F) A document that describes the 
manner in which the applicable items 
in § 38.3(a)(1)(ii)(A) through (E) enable 
or empower the applicant to comply 
with each designation criterion and 
core principle (a regulatory chart); and 

(G) To the extent that any of the 
items in § 38.3(a)(1)(ii)(A) through (E) 
raise issues that are novel, or for which 
compliance with a designation cri-
terion or a core principle is not self- 
evident, an explanation of how that 
item and the application satisfy the 
designation criteria or the core prin-
ciples. 

(iii) The applicant must identify with 
particularity information in the appli-
cation that will be subject to a request 
for confidential treatment pursuant to 
§ 145.9 of this chapter. 

(2) Ninety-day review procedures. A 
board of trade desiring to be designated 
as a contract market may request that 
its application be reviewed on an expe-
dited basis and that the applicant be 
designated as a contract market not 
later than 90 days after the date of re-
ceipt of the application for designation 
by the Secretary of the Commission. 
The 90-day period shall begin on the 
first business day (during the business 
hours defined in § 40.1 of this chapter) 
that the Commission is in receipt of 
the application. Unless the Commission 
notifies the applicant during the 90-day 
period that the expedited review has 
been terminated pursuant to § 38.3(b), 
the Commission will designate the ap-
plicant as a contract market during 
the 90-day period. If deemed appro-
priate by the Commission, the designa-
tion may be subject to such conditions 
as the Commission may stipulate. 

(i) The applicant must demonstrate 
compliance with the criteria for des-
ignation of section 5(b) of the Act, the 
core principles for operation of section 
5(d) of the Act and the provisions of 
this part 38; 
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