§4.36

§4.36 Use, amendment and filing of
Disclosure Document.

(a) Subject to paragraph (c) of this
section, all information contained in
the Disclosure Document must be cur-
rent as of the date of the Document;
Provided, however, that performance in-
formation must be current as of a date
not more than three months preceding
the date of the Document.

(b) No commodity trading advisor
may use a Disclosure Document dated
more than nine months prior to the
date of its use.

(c)(1) If the commodity trading advi-
sor knows or should know that the Dis-
closure Document is materially inac-
curate or incomplete in any respect, it
must correct that defect and must dis-
tribute the correction to:

(i) All existing clients in the trading
program within 21 calendar days of the
date upon which the trading advisor
first knows or has reason to know of
the defect; and

(ii) Each previously solicited prospec-
tive client for the trading program
prior to entering into an agreement to
direct or to guide such prospective cli-
ent’s commodity interest account pur-
suant to the program. The trading ad-
visor may furnish the correction by
way of an amended Disclosure Docu-
ment, a sticker on the Document, or
other similar means.

(2) The trading advisor may not use
the Disclosure Document until such
correction is made.

(d)(1) The commodity trading advisor
must file with the National Futures
Association one copy of the Disclosure
Document for trading program that it
offers or that it intends to offer not
less than 21 calendar days prior to the
date the trading advisor first intends
to deliver the Document to a prospec-
tive client in the trading program; and

(2) The commodity trading advisor
must file with the National Futures
Association one copy of the subsequent
amendments to the Disclosure Docu-
ment for each trading program that it
offers or that it intends to offer within
21 calendar days of the date upon which
the trading advisor first knows or has
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reason to know of the defect requiring
the amendment.

[60 FR 38192, July 25, 1995, as amended at 62
FR 18268, Apr. 15, 1997; 656 FR 58650, Oct. 2,
2000; 67 FR 77411, Dec. 18, 2002]

Subpart D—Advertising
§4.40 [Reserved]

§4.41 Advertising by commodity pool
operators, commodity trading advi-
sors, and the principals thereof.

(a) No commodity pool operator,
commodity trading advisor, or any
principal thereof, may advertise in a
manner which:

(1) Employs any device, scheme or ar-
tifice to defraud any participant or cli-
ent or prospective participant or cli-
ent;

(2) Involves any transaction, practice
or course of business which operates as
a fraud or deceit upon any participant
or client or any prospective participant
or client; or

(3) Refers to any testimonial, unless
the advertisement or sales literature
providing the testimonial prominently
discloses:

(i) That the testimonial may not be
representative of the experience of
other clients;

(ii) That the testimonial is no guar-
antee of future performance or success;
and

(iii) If, more than a nominal sum is
paid, the fact that it is a paid testi-
monial.

(b)(1) No person may present the per-
formance of any simulated or hypo-
thetical commodity interest account,
transaction in a commodity interest or
series of transactions in a commodity
interest of a commodity pool operator,
commodity trading advisor, or any
principal thereof, unless such perform-
ance is accompanied by one of the fol-
lowing:

(i) The following statement: ‘‘These
results are based on simulated or hypo-
thetical performance results that have
certain inherent limitations. Unlike
the results shown in an actual perform-
ance record, these results do not rep-
resent actual trading. Also, because
these trades have not actually been ex-
ecuted, these results may have under-
or over-compensated for the impact, if
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any, of certain market factors, such as
lack of liquidity. Simulated or hypo-
thetical trading programs in general
are also subject to the fact that they
are designed with the benefit of hind-
sight. No representation is being made
that any account will or is likely to
achieve profits or losses similar to
these being shown.” ; or

(ii) A statement prescribed pursuant
to rules promulgated by a registered
futures association pursuant to section
17(j) of the Act.

(2) If the presentation of such simu-
lated or hypothetical performance is
other than oral, the prescribed state-
ment must be prominently disclosed
and in immediate proximity to the
simulated or hypothetical performance
being presented.

(c) The provisions of this section
shall apply:

(1) To any publication, distribution
or broadcast of any report, letter, cir-
cular, memorandum, publication, writ-
ing, advertisement or other literature
or advice, whether by electronic media
or otherwise, including information
provided via internet or e-mail, the
texts of standardized oral presen-
tations and of radio, television, sem-
inar or similar mass media presen-
tations; and

(2) Regardless of whether the com-
modity pool operator or commodity
trading advisor is exempt from reg-
istration under the Act.

(Approved by the Office of Management and
Budget under control number 3038-0005)

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 60 FR 38192, July 25,
1995; 72 FR 8109, Feb. 23, 2007]

APPENDIX A TO PART 4—GUIDANCE ON
THE APPLICATION OF RULE 4.13(a)(3)
IN THE FUND-OF-FUNDS CONTEXT

The following provides guidance on the ap-
plication of the trading limits of Rule
4.13(a)(3)(ii) to commodity pool operators
(CPOs) who operate ‘‘fund-of-funds.” For the
purpose of this Appendix A, it is presumed
that the CPO can comply with all of the
other requirements of Rule 4.13(a)(3). It also
is presumed that where the investor fund
CPO is relying on its own computations, the
investor fund is participating in each
investee fund that trades commodity inter-
ests as a passive investor, with limited li-
ability (e.g., as a limited partner of a limited
partnership or a non-managing member of a
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limited liability company). Fund-of-funds
CPOs who seek to claim exemption from reg-
istration under Rule 4.13(a)(1), (a)(2) or (a)(4)
may do so without regard to the trading en-
gaged in by an investee fund, because none of
the registration exemptions set forth in
those rules concerns limits on or levels of
commodity interest trading. Persons whose
fact situations do not fit any of the scenarios
below should contact Commission staff to
discuss the applicability of the registration
exemption in Rule 4.13(a)(3) to their par-
ticular situations.

1. Situation: An investor fund CPO allocates
the fund’s assets to one or more investee
funds, none of which meets the trading lim-
its of Rule 4.13(a)(3) and each of which is op-
erated by a registered CPO. It does not allo-
cate any of the investor fund’s assets di-
rectly to commodity interest trading.

Application: The investor fund CPO may
claim relief under Rule 4.13(a)(3) provided
the investor fund itself meets the trading
limits of Rule 4.13(a)(3)(ii)(A).

2. Situation: An investor fund CPO allocates
the fund’s assets to one or more investee
funds, each having a CPO who is either: (1)
itself claiming exemption from CPO registra-
tion under Rule 4.13(a)(3); or (2) a registered
CPO that is complying with the trading re-
strictions of Rule 4.13(a)(3). It does not allo-
cate any of the investor fund’s assets di-
rectly to commodity interest trading.

Application: The investor fund CPO fund
may rely upon the representations of the
investee fund CPOs that they are complying
with the trading limits of Rule 4.13(a)(3).

3. Situation: An investor fund CPO allocates
the fund’s assets to investee funds, each of
which operates under a percentage restric-
tion on the amount of margin or option pre-
miums that may be used to establish its
commodity interest positions (whether pur-
suant to Rule 4.12(b), Rule 4.13(a)(3)(ii)(A) or
otherwise), by, e.g., contractual agreement.
It does not allocate any of the investor
fund’s assets directly to commodity interest
trading.

Application: The CPO of the investor fund
may multiply the percentage restriction ap-
plicable to each investee fund by the per-
centage of the investor fund’s allocation of
assets to that investee fund to determine
whether the CPO is operating the investor
fund in compliance with Rule 4.13(a)(3)(ii)(A).

4. Situation: An investor fund CPO allocates
the fund’s assets to one or more investee
funds, and it has actual knowledge of the
trading limits and commodity interest posi-
tions of the investee funds, e.g., where the
CPO or one or more affiliates of the CPO op-
erate the investee funds. (For this purpose,
an ‘‘affiliate’ is a person who controls, who
is controlled by, or who is under common
control with, the CPO.) It does not allocate
any of the investor fund’s assets directly to
commodity interest trading.
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Application: The investor fund CPO may ag-
gregate commodity interest positions across
investee funds to determine compliance with
the trading restrictions of Rule 4.13(a)(3).
For this purpose, the aggregate assets of the
investee funds would be compared to the ag-
gregate of their commodity interest posi-
tions (as to margin or as to net notional
value). The investor fund CPO should use the
results of this computation to determine its
compliance with the trading limits of Rule
4.13(a)(3).

5. Situation: An investor fund CPO allocates
no more than 50 percent of the fund’s assets
to investee funds that trade commodity in-
terests (without regard to the level of com-
modity interest trading engaged in by those
investee pools). It does not allocate any of
the investor fund’s assets directly to com-
modity interest trading.

Application: The investor fund CPO may
claim relief under Rule 4.13(a)(3).

6. Situation: An investor fund CPO allocates
the fund’s assets to both investee funds and
direct trading of commodity interests.

Application: The investor fund CPO must
treat the amount of investor fund assets
committed to such direct trading as a sepa-
rate pool for purposes of determining compli-
ance with Rule 4.13(a)(3)(ii), such that the
commodity interest trading of that pool
must meet the criteria of Rule 4.13(a)(3)(ii)
independently of the portion of investor fund
assets allocated to investee funds.

[68 FR 47236, Aug. 8, 2003; 68 FR 52837, Sept.
8, 2003]
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APPENDIX B TO PART 4—ADJUSTMENTS
FOR ADDITIONS AND WITHDRAWALS IN
THE COMPUTATION OF RATE OF RE-
TURN

This appendix provides guidance con-
cerning alternate methods by which com-
modity pool operators and commodity trad-
ing advisors may calculate the rate of return
information required by Rules 4.25(a)(T)(i)(F)
and 4.35(a)(6)(i)(F). The methods described
herein are illustrative of calculation meth-
ods the Commission has reviewed and deter-
mined may be appropriate to address poten-
tial material distortions in the computation
of rate of return due to additions and with-
drawals that occur during a performance re-
porting period. A commodity pool operator
or commodity trading advisor may present
to the Commission proposals regarding any
alternative method of addressing the effect
of additions and withdrawals on the rate of
return computation, including documenta-
tion supporting the rationale for use of that
alternate method.

1. Compounded Rate of Return Method

Rate of return for a period may be cal-
culated by computing the net performance
divided by the beginning net asset value for
each trading day in the period and
compounding each daily rate of return to de-
termine the rate of return for the period. If
daily compounding is not practicable, the
rate of return may be compounded on the
basis of each sub-period within which an ad-
dition or withdrawal occurs during a month.
For example:

Account value Change in value

Start of month

+10% ($1,000 profit).

End of 1st acct. period ...

....... $10,000

11,000 | $4,000 addition.

Start of 2nd acct. period ..

15,000 | —20% (83,000 loss).

End of 2nd acct. period ....

....... 12,000 | $2,000 withdrawal.

Start of 3rd acct. period ...
End of month

...... 10,000
12,500

+25% ($2,500 profit).

Compounded ROR = [(1 + .1)(1 — .2)(1 + .25)] — 1 = 10%.

2. Time-weighted method

Time-weighting allows for adjustment to
the denominator of the rate of return cal-
culation for additions and withdrawals,
weighted for the amount of time such funds
were available during the period. Several
methods exist for time-weighting, all of
which will have the same arithmetic result.
These methods include: dividing the net per-
formance by the average weighted account
sizes for the month; dividing the net per-

formance by the arithmetic mean of the ac-
count sizes for each trading day during the
period; and taking the number of days funds
were available for trading divided by the
total number of days in the period.

[68 FR 47236, Aug. 8, 2003; 68 FR 53430, Sept.
10, 2003]

PART 5 [RESERVED]
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