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Commodity Futures Trading Commission § 40.5 

under this section may notify the sub-
mitting entity that it will not, or is 
unable to, approve the product or in-
strument. This notification will briefly 
specify the nature of the issues raised 
and the specific provision of the Act or 
regulations, including the form or con-
tent requirements of paragraph (a) of 
this section, that the product would 
violate, appears to violate or the viola-
tion of which cannot be ascertained 
from the submission. 

(e) Effect of non-approval. (1) Notifica-
tion to a submitting entity under para-
graph (d) of this section of the Commis-
sion’s refusal to approve a product or 
instrument does not prejudice the enti-
ty from subsequently submitting a re-
vised version of the product or instru-
ment for Commission approval or from 
submitting the product or instrument 
as initially proposed pursuant to a sup-
plemented submission. 

(2) Notification to a submitting reg-
istered entity under paragraph (d) of 
this section of the Commission’s re-
fusal to approve a product shall be pre-
sumptive evidence that the entity may 
not truthfully certify under § 40.2 that 
the same, or substantially the same, 
product does not violate the Act or reg-
ulations thereunder. 

[66 FR 42283, Aug. 10, 2001, as amended at 67 
FR 62879, Oct. 9, 2002; 69 FR 67505, Nov. 18, 
2004; 71 FR 1968, Jan. 12, 2006] 

§ 40.4 Amendments to terms or condi-
tions of enumerated agricultural 
contracts. 

(a) Designated contract markets 
must submit for Commission approval 
under the procedures of § 40.5, prior to 
its implementation, any rule or rule 
amendment that, for a delivery month 
having open interest, would materially 
change a term or condition as defined 
in § 40.1(i), of a contract for future de-
livery in an agricultural commodity 
enumerated in Section 1a(4) of the Act, 
or of an option on such a contract or 
commodity. 

(b) The following rules or rule 
amendments are not material changes 
and, except as provided in paragraph 
(b)(9) of this section, may be reported 
to the Commission pursuant to the pro-
visions of § 40.6(c): 

(1) Changes in trading hours; 

(2) Changes in lists of approved deliv-
ery facilities pursuant to previously 
set standards or criteria; 

(3) Changes to terms and conditions 
of options on futures other than those 
relating to last trading day, expiration 
date, option strike price delistings, and 
speculative position limits; 

(4) Reductions in the minimum price 
fluctuation (or ‘‘tick’’); 

(5) Changes required to comply with 
a binding order of a court of competent 
jurisdiction, or of a rule, regulation or 
order of the Commission or of another 
federal regulatory authority; 

(6) Corrections of typographical er-
rors, renumbering, periodic routine up-
dates to identifying information about 
approved entities and other such non-
substantive revisions of a product’s 
terms and conditions that have no ef-
fect on the economic characteristics of 
the product; 

(7) Fees or fee changes of less than 
$1.00 per contract; 

(8) Fees or fee changes that are $1.00 
or more per contract and are estab-
lished by an independent third party or 
are unrelated to delivery, trading, 
clearing or dispute resolution; and 

(9) Any other rule: 
(i) The text of which has been sub-

mitted for review to the Secretary of 
the Commission electronically in a for-
mat specified by the Secretary of the 
Commission, at least ten business days 
prior to its implementation and that 
has been labeled ‘‘Non-Material Agri-
cultural Rule Change;’’ 

(ii) For which the registered entity 
has provided an explanation as to why 
it considers the rule ‘‘non-material,’’ 
and any other information that may be 
beneficial to the Commission in ana-
lyzing the merits of the entity’s claim 
of non-materiality; and 

(iii) With respect to which the Com-
mission has not notified the contract 
market during the review period that 
the rule appears to require or does re-
quire prior approval under this section. 

[71 FR 1969, Jan. 12, 2006] 

§ 40.5 Voluntary submission of rules 
for Commission review and ap-
proval. 

(a) Request for approval of rules. A reg-
istered entity may request pursuant to 
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