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(iii) Exchanges may approve exemp-
tions from these position limits pursu-
ant to rules that are consistent with 
§ 150.3 of this chapter. 

(iv) For purposes of this section, av-
erage daily trading volume shall be 
calculated monthly, using data for the 
most recent six-month period. If the 
data justify a higher or lower specula-
tive limit for a security future, the des-
ignated contract market or registered 
derivatives transaction execution facil-
ity may raise or lower the position 
limit for that security future effective 
no earlier than the day after it has pro-
vided notification to the Commission 
and to the public under the submission 
requirements of § 41.24. If the data re-
quire imposition of a reduced position 
limit for a security future, the des-
ignated contract market or registered 
derivatives transaction execution facil-
ity may permit any trader holding a 
position in compliance with the pre-
vious position limit, but in excess of 
the reduced limit, to maintain such po-
sition through the expiration of the se-
curity futures contract; provided that 
the designated contract market or reg-
istered derivatives transaction execu-
tion facility does not find that the po-
sition poses a threat to the orderly ex-
piration of such contract. 

(b) Final settlement prices for security 
futures products. (1) The final settle-
ment price of a cash-settled security 
futures product must fairly reflect the 
opening price of the underlying secu-
rity or securities; 

(2) Notwithstanding paragraph (b)(1) 
of this section, if an opening price for 
one or more securities underlying a se-
curity futures product is not readily 
available, the final settlement price of 
the security futures product shall fair-
ly reflect: 

(i) The price of the underlying secu-
rity or securities during the most re-
cent regular trading session for such 
security or securities; or 

(ii) The next available opening price 
of the underlying security or securi-
ties. 

(3) Notwithstanding paragraphs (b)(1) 
or (b)(2) of this section, if a derivatives 
clearing organization registered under 
Section 5b of the Act or a clearing 
agency exempt from registration pur-
suant to Section 5b(a)(2) of the Act, to 

which the final settlement price of a 
security futures product is or would be 
reported determines, pursuant to its 
rules, that such final settlement price 
is not consistent with the protection of 
customers and the public interest, tak-
ing into account such factors as fair-
ness to buyers and sellers of the af-
fected security futures product, the 
maintenance of a fair and orderly mar-
ket in such security futures product, 
and consistency of interpretation and 
practice, the clearing organization 
shall have the authority to determine, 
under its rules, a final settlement price 
for such security futures product. 

(c) Special requirements for physical de-
livery contracts. For security futures 
products settled by actual delivery of 
the underlying security or securities, 
payment and delivery of the underlying 
security or securities must be effected 
through a clearing agency that is reg-
istered pursuant to section 17A of the 
Securities Exchange Act of 1934. 

(d) The Commission may exempt 
from the provisions of paragraphs (a)(2) 
and (b) of this section, either uncondi-
tionally or on specified terms and con-
ditions, any designated contract mar-
ket or registered derivatives trans-
action execution facility, if the Com-
mission determines that such exemp-
tion is consistent with the public inter-
est and the protection of customers. An 
exemption granted pursuant to this 
paragraph shall not operate as an ex-
emption from any Securities and Ex-
change Commission rules. Any exemp-
tion that may be required from such 
rules must be obtained separately from 
the Securities and Exchange Commis-
sion. 

[66 FR 55083, Nov. 1, 2001, as amended at 67 
FR 36761, May 24, 2002] 

§ 41.27 Prohibition of dual trading in 
security futures products by floor 
brokers. 

(a) Definitions. For purposes of this 
section: 

(1) Trading session means hours dur-
ing which a designated contract mar-
ket or registered derivatives trans-
action execution facility is scheduled 
to trade continuously during a trading 
day, as set forth in its rules, including 
any related post settlement trading 
session. A designated contract market 
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or registered derivatives transaction 
execution facility may have more than 
one trading session during a trading 
day. 

(2) Member shall have the meaning 
set forth in section 1a(24) of the Act. 

(3) Broker association includes two 
or more designated contract market or 
registered derivatives transaction exe-
cution facility members with floor 
trading privileges of whom at least one 
is acting as a floor broker who: 

(i) Engage in floor brokerage activity 
on behalf of the same employer; 

(ii) Have an employer and employee 
relationship which relates to floor bro-
kerage activity; 

(iii) Share profits and losses associ-
ated with their brokerage or trading 
activity; or 

(iv) Regularly share a deck of orders. 
(4) Customer means an account 

owner for which a trade is executed 
other than: 

(i) An account in which such floor 
broker has any interest; 

(ii) An account for which a floor 
broker has discretion; 

(iii) An account controlled by a per-
son with whom a floor broker has a re-
lationship through membership in a 
broker association; 

(iv) A house account of the floor bro-
ker’s clearing member; or 

(v) An account for another member 
present on the floor of a designated 
contract market or registered deriva-
tives transaction execution facility or 
an account controlled by such other 
member. 

(5) Dual trading means the execution 
of customer orders by a floor broker 
through open outcry during the same 
trading session in which the floor 
broker executes directly or by initi-
ating and passing to another member, 
either through open outcry or through 
a trading system that electronically 
matches bids and offers pursuant to a 
predetermined algorithm, a trans-
action for the same security futures 
product on the same designated con-
tract market or registered derivatives 
transaction execution facility for an 
account described in paragraphs 
(a)(4)(i)–(v) of this section. 

(b) Dual Trading Prohibition. (1) No 
floor broker shall engage in dual trad-
ing in a security futures product on a 

designated contract market or reg-
istered derivatives transaction execu-
tion facility, except as otherwise pro-
vided under paragraphs (d), (e), and (f) 
of this section. 

(2) A designated contract market or a 
registered derivatives transaction exe-
cution facility operating an electronic 
market or electronic trading system 
that provides market participants with 
a time or place advantage or the abil-
ity to override a predetermined algo-
rithm must submit an appropriate rule 
proposal to the Commission consistent 
with the procedures set forth in § 40.5. 
The proposed rule must prohibit elec-
tronic market participants with a time 
or place advantage or the ability to 
override a predetermined algorithm 
from trading a security futures product 
for accounts in which these same par-
ticipants have any interest during the 
same trading session that they also 
trade the same security futures prod-
uct for other accounts. This paragraph, 
however, is not applicable with respect 
to execution priorities or quantity 
guarantees granted to market makers 
who perform that function, or to mar-
ket participants who receive execution 
priorities based on price improvement 
activity, in accordance with the rules 
governing the designated contract mar-
ket or registered derivatives trans-
action execution facility. 

(c) Rules Prohibiting Dual Trading— 
(1) Designated contract markets. Prior to 
listing a security futures product for 
trading on a trading floor where bids 
and offers are executed through open 
outcry, a designated contract market: 

(i) Must submit to the Commission in 
accordance with § 40.6, a rule prohib-
iting dual trading, together with a 
written certification that the rule com-
plies with the Act and the regulations 
thereunder, including this section; or 

(ii) Must obtain Commission ap-
proval of such rule pursuant to § 40.5. 

(2) Registered derivatives transaction 
execution facilities. Prior to listing a se-
curity futures product for trading on a 
trading floor where bids and offers are 
executed through open outcry, a reg-
istered derivatives transaction execu-
tion facility: 

(i) Must notify the Commission in ac-
cordance with § 37.7(b) that it has 
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adopted a rule prohibiting dual trad-
ing; or 

(ii) Must obtain Commission ap-
proval of such rule pursuant to § 37.7(c). 

(d) Specific Permitted Exceptions. Not-
withstanding the applicability of a 
dual trading prohibition under para-
graph (b) of this section, dual trading 
may be permitted on a designated con-
tract market or a registered deriva-
tives transaction execution facility 
pursuant to one or more of the fol-
lowing specific exceptions: 

(1) Correction of errors. To offset trad-
ing errors resulting from the execution 
of customer orders, provided, that the 
floor broker must liquidate the posi-
tion in his or her personal error ac-
count resulting from that error 
through open outcry or through a trad-
ing system that electronically matches 
bids and offers as soon as practicable, 
but, except as provided herein, not 
later than the close of business on the 
business day following the discovery of 
error. In the event that a floor broker 
is unable to offset the error trade be-
cause the daily price fluctuation limit 
is reached, a trading halt is imposed by 
the designated contract market or reg-
istered derivatives transaction execu-
tion facility, or an emergency is de-
clared pursuant to the rules of the des-
ignated contract market or registered 
derivatives transaction execution facil-
ity, the floor broker must liquidate the 
position in his or her personal error ac-
count resulting from that error as soon 
as practicable thereafter. 

(2) Customer consent. To permit a cus-
tomer to designate in writing not less 
than once annually a specifically iden-
tified floor broker to dual trade while 
executing orders for such customer’s 
account. An account controller acting 
pursuant to a power of attorney may 
designate a dual trading broker on be-
half of its customer, provided, that the 
customer explicitly grants in writing 
to the individual account controller 
the authority to select a dual trading 
broker. 

(3) Spread transactions. To permit a 
broker who unsuccessfully attempts to 
leg into a spread transaction for a cus-
tomer to take the executed leg into his 
or her personal account and to offset 
such position, provided, that a record 
is prepared and maintained to dem-

onstrate that the customer order was 
for a spread. 

(4) Market emergencies. To address 
emergency market conditions resulting 
in a temporary emergency action as de-
termined by a designated contract 
market or registered derivatives trans-
action execution facility. 

(e) Rules Permitting Specific Excep-
tions—(1) Designated contract markets. 
Prior to permitting dual trading under 
any of the exceptions provided in para-
graphs (d)(1)–(4) of this section, a des-
ignated contract market: 

(i) Must submit to the Commission in 
accordance with § 40.6, a rule permit-
ting the exception(s), together with a 
written certification that the rule com-
plies with the Act and the regulations 
thereunder, including this section; or 

(ii) Must obtain Commission ap-
proval of such rule pursuant to § 40.5. 

(2) Registered derivatives transaction 
execution facilities. Prior to permitting 
dual trading under any of the excep-
tions provided in paragraphs (d)(1)–(4) 
of this section, a registered derivatives 
transaction execution facility: 

(i) Must notify the Commission in ac-
cordance with § 37.7(b) that it has 
adopted a rule permitting the excep-
tion(s); or 

(ii) Must obtain Commission ap-
proval of such rule pursuant to § 37.7(c). 

(f) Unique or Special Characteristics of 
Agreements, Contracts, or Transactions, 
or of Designated Contract Markets or 
Registered Derivatives Transaction Execu-
tion Facilities. Notwithstanding the ap-
plicability of a dual trading prohibi-
tion under paragraph (b) of this sec-
tion, dual trading may be permitted on 
a designated contract market or reg-
istered derivatives transaction execu-
tion facility to address unique or spe-
cial characteristics of agreements, con-
tracts, or transactions, or of the des-
ignated contract market or registered 
derivatives transaction execution facil-
ity as provided herein. Any rule of a 
designated contract market or reg-
istered derivatives transaction execu-
tion facility that would permit dual 
trading when it would otherwise be 
prohibited, based on a unique or special 
characteristic of agreements, con-
tracts, or transactions, or of the des-
ignated contract market or registered 
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derivatives transaction execution facil-
ity must be submitted to the Commis-
sion for prior approval under the proce-
dures set forth in § 40.5. The rule sub-
mission must include a detailed dem-
onstration of why an exception is war-
ranted. 

[67 FR 11227, Mar. 13, 2002] 

Subpart D—Notice-Designated 
Contract Markets in Security 
Futures Products 

SOURCE: 66 FR 44965, Aug. 27, 2001, unless 
otherwise noted. 

§ 41.31 Notice-designation require-
ments. 

(a) Any board of trade that is a na-
tional securities exchange, a national 
securities association, or an alter-
native trading system, and that seeks 
to operate as a designated contract 
market in security futures products 
under section 5f of the Act, shall so no-
tify the Commission. Such notification 
shall be filed with the Secretary of the 
Commission at its Washington, D.C. 
headquarters, in either electronic or 
hard copy form, shall be labeled as 
‘‘Notice of Designation as a Contract 
Market in Security Futures Products,’’ 
and shall include: 

(1) The name and address of the board 
of trade; 

(2) The name and telephone number 
of a contact person designated to re-
ceive communications from the Com-
mission on behalf of the board of trade; 

(3) A description of the security fu-
tures products that the board of trade 
intends to make available for trading, 
including an identification of all facili-
ties that would clear transactions in 
security futures products on behalf of 
the board of trade; 

(4) A copy of the current rules of the 
board of trade; and 

(5) A certification that the board of 
trade— 

(i) Will not list or trade any con-
tracts of sale for future delivery, ex-
cept for security futures products; 

(ii) Is registered with the Securities 
and Exchange Commission as a na-
tional securities exchange, national se-
curities association, or alternative 
trading system, and such registration 

is not suspended pursuant to an order 
by the Securities and Exchange Com-
mission; 

(iii) Will meet the criteria specified 
in subclauses (I) through (XI) of section 
2(a)(1)(D)(i) of the Act, except as other-
wise provided in section 2(a)(1)(D)(vi) of 
the Act, for each specific security fu-
tures product that the board of trade 
intends to make available for trading; 

(iv) Will comply with the conditions 
for designation under this section and 
section 5f of the Act, including a spe-
cific representation by any alternative 
trading system that it is a member of 
a futures association registered under 
section 17 of the Act; and 

(v) Will comply with the continuing 
obligations of regulation 41.32. 

(b) A board of trade which files notice 
with the Commission under this sec-
tion shall be deemed a designated con-
tract market in security futures prod-
ucts upon the Commission’s receipt of 
such notice. Accordingly, the Commis-
sion shall send prompt acknowledg-
ment of receipt to the filer. 

(c) Designation as a contract market 
in security futures products pursuant 
to this section shall be deemed sus-
pended if the board of trade: 

(1) Lists or trades any contracts of 
sale for future delivery, except for se-
curity futures products; or 

(2) Has its registration as a national 
securities exchange, national securities 
association, or alternative trading sys-
tem suspended pursuant to an order by 
the Securities and Exchange Commis-
sion. 

§ 41.32 Continuing obligations. 

(a)(1) A board of trade designated as 
a contract market in security futures 
products pursuant to § 41.31 of this 
chapter shall: 

(i) Notify the Commission of any 
change in its regulatory status with 
the Securities and Exchange Commis-
sion or with a futures association reg-
istered under section 17 of the Act; 

(ii) Comply with the filing require-
ments of section 2(a)(1)(D)(vii) of the 
Act each time the board of trade lists 
a security futures product for trading; 

(iii) Provide the Commission with 
any new rules or rule amendments that 
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