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of another adverse action, file a notice
of appeal of such disciplinary, access
denial or other adverse action. The
Commission may dismiss any appeal
for which a notice of appeal is not
timely filed.

(b) Contents. The notice of appeal
need consist only of a brief statement
indicating that the party is requesting
Commission review of the exchange ac-
tion, and must include:

(1) The name and address of the ap-
pellant, and any duly authorized agent
or officer of the appellant;

(2) The name and docket number of
the exchange proceeding;

(3) The date on which the discipli-
nary, access denial or other adverse ac-
tion was imposed by the exchange or
the date on which the final exchange
decision was rendered, and the dates
upon which the exchange action has or
will become final and effective;

(4) A copy of the notice provided to
the appellant by the exchange in ac-
cordance with the provisions of §9.11,
in the case of a disciplinary or access
denial action, or otherwise, in the case
of any other adverse exchange action;

(5) The relief sought from the action
of the exchange;

(6) The appellant’s request for a copy
of the record of the exchange pro-
ceeding, or portions of the record not
in the appellant’s possession, and a rep-
resentation that the appellant agrees
to pay the exchange reasonable fees, as
provided in the rules of the exchange,
for printing that copy; and

(7 A nonrefundable filing fee of $100
remitted by check, bank draft or
money order, payable to the Com-
modity Futures Trading Commission.

[62 FR 25366, July 7, 1987; 52 FR 27286, July 20,
1987]

§9.21 Record of exchange proceeding.

(a) Filing of record. Within thirty days
after service of the notice of appeal,
the exchange must file two copies of
the record of the exchange proceeding
(as defined in §9.2(i)) with the Pro-
ceedings Clerk, and serve a copy on the
appellant and any other party to the
proceeding, provided that such person
has agreed to pay the exchange reason-
able fees, as provided in the rules of the
exchange, for printing the copy. The
record must be bound as a unit, must

§9.22

be chronologically indexed and tabbed,
must be certified as correct by a duly
authorized official, agent or employee
of the exchange, and must contain a
certificate of service on the appellant
or any other party to the proceeding
(or waiver of service for failure to pay
costs pursuant to this rule).

(b) Motion that the Commission not ac-
cept notice of appeal. Within fifteen
days after service of the notice of ap-
peal, the exchange may file a motion
that the Commission not accept a no-
tice of appeal of any matter that the
exchange contends is excluded from
this part by §§9.1(b), 9.2(a) and 9.2(g).
Such motion must be accompanied by
an affidavit averring facts in support of
the motion. The filing of such motion
will operate to stay the filing of the
record and subsequent submissions
pending the Commission’s ruling on
such motion. The appellant may serve
and file a written response to such mo-
tion within ten days after service of
the motion.

§9.22 Appeal brief.

(a) Time to file. Any person who has
filed a notice of appeal in accordance
with the provisions of §9.20 must per-
fect the appeal by filing an appeal brief
with the Proceedings Clerk within thir-
ty days after service of the record of
the exchange proceeding. The Commis-
sion may dismiss any appeal for which
an appeal brief is not timely filed.

(b) Contents. Each appeal brief sub-
mitted to the Commission pursuant to
this section must include, in the order
indicated:

(1) A statement of the issues pre-
sented for review;

(2) A statement of the case. The state-
ment must first indicate briefly the na-
ture of the case and include a full de-
scription of the disciplinary, access de-
nial or other adverse action. There
must follow a clear and concise state-
ment of all facts relevant to the con-
sideration of the appeal, including, if
known, each alleged act or omission
forming the basis of the exchange ac-
tion, with appropriate references to the
record of the exchange proceeding;

(3) An argument. The argument may
be preceded by a summary. The argu-
ment must contain the contentions of
the appellant with respect to the issues

227



§9.23

presented, and the reasons therefor,
and citations to relevant authorities
and to parts of the record of the ex-
change proceeding; and

(4) A conclusion stating the precise
relief sought.

(c) Length of appeal brief. Without
prior leave of the Commission, the ap-
peal brief may not exceed thirty-five
pages, exclusive of any table of con-
tents, table of cases, index and appen-
dix containing transcripts of testi-
mony, exhibits, statutes, rules, regula-
tions or similar materials.

§9.23 Answering brief.

(a) Time for filing answering brief.
Within thirty days after service of the
appeal brief, the exchange must file
with the Commission an answering
brief.

(b) Contents of answering brief. The
answering brief generally must follow
the same style as prescribed for the ap-
peal brief but may omit a statement of
the issues or of the case if the exchange
does not dispute the issues or the
statement of the case contained in the
appeal brief.

(c) Length of answering brief. Without
prior leave of the Commission, the an-
swering brief may not exceed thirty-
five pages, exclusive of any table of
contents, table of cases, index and ap-
pendix containing transcripts of testi-
mony, exhibits, statutes, rules, regula-
tions or similar materials.

§9.24 Petition for stay pending review.

(a) Time to file. (1) Within ten days
after the notice of the disciplinary or
access denial action has been delivered
in accordance with §9.11 to a person
disciplined or denied access, that per-
son may petition the Commission to
stay the disciplinary or access denial
action pending consideration by the
Commission of the notice of appeal
and, if granted, the appeal underlying
the notice of appeal. The petition for
stay must be accompanied by the no-
tice of appeal.

(2) Within ten days after a notice of
summary action has been delivered in
accordance with §9.12(b) to a person
who is the subject of a summary action
authorized by §8.25 of this chapter,
that person may petition the Commis-
sion to stay the effectiveness of the
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summary action pending completion of
the exchange proceeding conducted as
authorized by §8.26 of this chapter.

(3) The Commission may deny any
petition for stay which is not timely
filed or which is not otherwise in ac-
cord with these rules.

(b) Contents of petition for stay. A peti-
tion filed under this section must state
the reasons that the stay is requested
and the facts relied upon, as specified
in §9.20. Averments of the petition
must be supported by affidavits, other
sworn statements or copies thereof, or
a stipulation as to those facts which
are not in dispute. Based upon the peti-
tion, the Commission, in its discretion,
may order a stay of the disciplinary ac-
tion or access denial action.

(c) Response to petition. The exchange
may serve and file a written response
to any petition for a stay within five
days after service of the petition.

(d) Standards for granting petition for
stay. The Commission will promptly
determine whether to grant or deny a
petition for stay and may act upon a
petition at any time, without waiting
for a response thereto. In determining
whether to grant or deny the petition
for stay, the Commission will consider,
among other things, whether the peti-
tioner has established:

(1) Petitioner’s likelihood of success
on the merits; and

(2) That denial of the stay would
cause irreparable harm to the peti-
tioner; and

(3) That granting the stay would not
endanger orderly trading or otherwise
cause substantial harm to the ex-
change or market participants; and

(4) That granting the stay would not
be contrary to the Act, and the rules,
regulations and orders of the Commis-
sion thereunder or otherwise contrary
to the public interest.

(e) Ex parte stays. The Commission
may act upon a petition for stay, with-
out waiting for the exchange’s response
thereto only where petitioner:

(1) Expressly requests an exr parte
stay;

(2) Files a proof of service; and

(3) Clearly establishes by affidavit
that immediate and irreparable injury,
loss or damage will result to the peti-
tioner before the exchange can be
heard in opposition.
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