§1308.36

this section. Such election may be
made a part of the notice of appeal.

(c) An appeal under this section shall
be determined on the basis of the
record on appeal and those documents
in the appeal file identified in
§1308.27(b)(1), (2), and (3). Other docu-
ments may be considered in the deter-
mination of the appeal as may be stipu-
lated to by the parties, or as the Hear-
ing Officer may order on motion by a
party. No evidentiary hearing shall be
held unless the Hearing Officer directs
testimony on a particular issue. Dis-
covery and other prehearing procedures
may be conducted under such time pe-
riods as the Hearing Officer may set to
meet the 120-day period, and the Hear-
ing Officer may reserve up to 30 days to
prepare a decision. Upon request by ei-
ther party, the Hearing Officer shall
hear oral argument after the record is
closed, and may direct oral argument
on specified issues if the parties do not
request it.

(d) The Hearing Officer’s decision
under this section will be short and
contain only summary findings of fact
and conclusions of law. The decision
may, at the Hearing Officer’s discre-
tion, be rendered orally at the conclu-
sion of any oral argument held. In such
case, the Hearing Officer will promptly
furnish the parties a typed copy of the
decision, which shall constitute the
final decision.

(e) Decisions under this section shall
be final and conclusive except for
fraud, and shall have no value as prece-
dent for future appeals.

§1308.36 Accelerated
dure.

appeal proce-

(a) The Contractor may elect to have
the appeal processed under this section
if the amount in dispute is $50,000 or
less. The amount shall be determined
by totalling the amounts claimed by
TVA and Contractor.

(b) Appeals under this section shall
be decided, whenever possible, within
180 days after the Hearing Officer re-
ceives written notice that the Con-
tractor has elected to proceed under
this section. Such election may be
made a part of the notice of appeal.

(¢c) In cases under this section, the
parties are encouraged to limit dis-
covery and briefing, consistent with
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adequate presentation of their posi-
tions. The Hearing Officer may shorten
applicable time periods in order to
meet the 180-day period, and may re-
serve 30 days to prepare a decision.

(d) The Hearing Officer’s decision
under this section will be short and
may contain only summary findings of
fact and conclusions of law. The deci-
sion may, at the Hearing Officer’s elec-
tion, be rendered orally at the conclu-
sion of the evidentiary hearing, fol-
lowing such oral argument as may be
permitted. In such case, the Hearing
Officer will promptly furnish the par-
ties a typed copy of the decision, which
shall constitute the final decision.

§1308.37

(a) The Hearing Officer’s decision
shall be in writing. Except as provided
by §1308.35 or 1308.36, the decision shall
contain complete findings of fact and
conclusions of law. The parties may be
directed to submit proposed findings
and conclusions. A decision against a
Contractor on a claim shall include no-
tice of the Contractor’s rights under
paragraphs (2) and (3) of section 10(a) of
the Act.

(b) If the decision denies any part of
a Contractor’s claim for lack of sup-
port and the Hearing Officer is of the
opinion that the Contractor’s inability
to support that part is within §1308.6
and section 5 of the Act, the decision
shall not state that opinion, but con-
temporaneously with the decision the
Hearing Officer shall separately notify
TVA’s General Counsel of that opinion
and the reasons therefor.

(c) Not later than 10 days after re-
ceipt of the decision, a party may move
to alter or amend the findings or make
additional findings and amend the con-
clusions and decision accordingly.
Such a motion may be combined with a
motion under §1308.38. This time period
cannot be extended.

Decisions.

§1308.38 Reconsideration.

Motions for reconsideration shall be
served not later than 10 days after
issuance of the Hearing Officer’s deci-
sion. This time period cannot be ex-
tended. Such a motion shall be heard
and decided in the manner provided by
Rule 59 of the Federal Rules of Civil
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Procedure for motions for new trial in
actions tried without a jury.

§1308.39 Briefs and motions.

(a) All motions shall be accompanied
by a brief or memorandum setting
forth supporting authorities. Briefs in
opposition to a motion shall be served
within 10 days after receipt of the mo-
tion, unless otherwise specified in this
part, or by order of the Hearing Officer.

(b) The Hearing Officer shall set the
schedule for service of prehearing and
posthearing briefs on the merits.

(c) A motion to dismiss an appeal for
lack of jurisdiction should be served
seasonably, but may be served at any
time. The issue of lack of jurisdiction
may be raised by the Hearing Officer
sua sponte, in which case the Hearing
Officer shall set a briefing schedule on
the issue in the document raising it to
the parties.

(d) A motion for summary judgment
may be made at any time after the ap-
peal file has been transmitted under
§1308.26.

Subpart E—Subpoenas

§1308.51 Form.

(a) A subpoena shall state the name
of the Board and the title of the appeal;
shall command the person to whom it
is directed to attend and give testi-
mony at a deposition or hearing, as ap-
propriate, and, if appropriate, to
produce specified books, papers, docu-
ments, or tangible things at a time and
place therein specified; and shall notify
the person of the right to request that
the subpoena be quashed or modified
and of the penalties for contumacy or
failure to obey.

(b) [Reserved]

§1308.52 Issuance.

(a) A deposition subpoena shall not
issue except upon the filing of a notice
of deposition of the person to be sub-
poenaed, which notice should normally
be filed at least 15 days in advance of
the scheduled deposition.

(b) A subpoena for the attendance of
a witness at an evidentiary hearing
shall not issue except upon the filing of
a request for appearance at the hearing
of the person to be subpoenaed, which
request should normally be filed at

§1308.55

least 30 days in advance of the sched-
uled hearing. The request should state:

(1) The name and address of the wit-
ness;

(2) The general scope of the witness’
testimony;

(3) The books, records, papers, and
other tangible things sought to be pro-
duced; and

(4) The general relevance of the mat-
ters sought to the case.

(c) Upon receipt of a notice of deposi-
tion or request for appearance at a
hearing, the Hearing Officer shall fill
in the name of the witness and sign and
issue a subpoena otherwise in blank to
the party seeking it, together with a
duplicate for proof of service. The
party requesting the subpoena shall fill
in both copies before service.

(d) Letters rogatory may be issued by
the Hearing Officer as provided in 28
U.S.C. 1781-1784.

§1308.53 Service.

A subpoena may be served at any
place, and may be served by any indi-
vidual not a party who is at least 18
years of age, or as otherwise provided
by law. Service may be made by an at-
torney or employee of a party. Service
shall be made by personal delivery of
the subpoena to the individual named
therein, together with tender of the
amounts required by 5 U.S.C. 503 or
other applicable law. The individual
making service shall file with the
Board the duplicate subpoena, filled
out as served, with the return of serv-
ice filled in, signed and notarized.

§1308.54 Requests to quash or modify.

The person served with a subpoena
(or a party, if the person served is a
party’s employee) may request the
Hearing Officer to quash or modify a
subpoena. Such requests shall be made
and determined in accordance with the
time limits and principles of Rule 45(a),
(b) and (d) of the Federal Rules of Civil
Procedure.

§1308.55 Penalties.

In case of contumacy or refusal to
obey a subpoena by a person who re-
sides, is found, or transacts business
within the jurisdiction of a TUnited
States District Court, the Board will
apply to the court through the General
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