Federal Energy Regulatory Commission

(ii) The Mineral Leasing Act for Ac-
quired Lands, as amended, 30 U.S.C. 351
et seq.; and

(2) All Indian lands which are under
the supervision of the United States
Geological Survey or any successor fed-
eral agency (30 CFR part 221); and

(3) All Indian lands which are under
the supervision of the Osage Indian
Agency, Bureau of Indian Affairs, U.S.
Department of the Interior.

(e) Divided-interest leases. Unless an
agreement under this paragraph pro-
vides otherwise, where a well is located
on a divided-interest lease involving
Federal (or Indian) and private (or
State) ownership:

(1) The Federal jurisdictional agency
will make the determination where the
majority lease interest is Federal (or
Indian);

(2) The State jurisdictional agency
will make the determination where the
majority lease interest is private (or
State); and

(3) The State jurisdictional agency
will make the determination where the
lease is divided equally.

(f) Drilling units. Unless an agreement
under paragraph (e) of this section pro-
vides otherwise, where a drilling unit is
drained by two or more wells, the Fed-
eral jurisdictional agency will make
the determination if the completion lo-
cation of the well in question is located
on a Federal (or Indian) lease, and the
State jurisdictional agency will make
the determination if the completion lo-
cation of the well in question is located
on a private (or State) lease.

(g) Agreements. If a jurisdictional
agency that has jurisdiction over Fed-
eral lands enters into an agreement
with a jurisdictional agency that has
jurisdiction over State lands that ei-
ther authorizes the State jurisdictional
agency to make determinations for
wells located on Federal lands or the
Federal agency to make determina-
tions for wells located on State lands,
such agreement shall be filed with the
Commission. Upon the filing of such an
agreement, the agency so authorized
will be considered to be the jurisdic-
tional agency for wells on the lands
subject to the agreement.
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Subpart E—Commission Review of
Jurisdictional Agency Deter-
minations

§270.501 Publication of notice from ju-
risdictional agency.

(a) Upon receipt of a notice of deter-
mination by a jurisdictional agency
under §270.204, the Commission will
send an acknowledgment to the appli-
cant and will post acknowledgment in
the Commission’s Public Reference
Room and on the Commission’s web
site. Another source of the information
is the Commission’s copy contractor,
RVJ International, Inc. RVJ Inter-
national, Inc. is located in the Public
Reference Room at 888 First Street,
NE., Washington, DC 20426.

(b) The acknowledgment will contain
the following:

(1) The date on which the jurisdic-
tional agency notice was received;

(2) Certain information contained in
FERC Form No. 121;

(3) A statement that the application
and a copy or description of other ma-
terials in the record on which such de-
termination was made is available for
inspection, except to the extent the
material is treated as confidential
under §270.506, at the offices of the
Commission; and

(4) A statement that persons object-
ing to the final determination may, in
accordance with this subpart, file a
protest with the Commission within 20
days after the date that notice of re-
ceipt of a determination is issued by
the Commission pursuant to this sec-
tion.

§270.502 Commission review of final
determinations.

(a) Review by Commission. Except as
provided in paragraphs (b), (¢) and (d)
of this section, a determination sub-
mitted to the Commission by a juris-
dictional agency will become final 45
days after the date on which the Com-
mission received notice of the deter-
mination, unless within the 45 day pe-
riod, the Commission:

(1) Makes a preliminary finding that:

(i) The determination is not sup-
ported by substantial evidence in the
record on which the determination was
made; or
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(ii) The determination is not con-
sistent with information which is con-
tained in the public records of the
Commission and which was not part of
the record on which the jurisdictional
agency made the determination, and

(2) Issues written notice of such pre-
liminary finding, including the reasons
therefor. Copies of the written notice
will be sent to the jurisdictional agen-
cy that made the determination, to the
persons identified in the notice under
§270.204 of such determination, and to
any persons who have filed a protest.

(b) Incomplete notice. Notwithstanding
the provisions of paragraph (a) of this
section, the 45-day period for Commis-
sion review of a determination will not
begin if:

(1) The notice forwarded to the Com-
mission pursuant to §270.204 does not
contain all the material specified
therein; and

(2) The Commission notifies the ju-
risdictional agency, within 45 days
after the date on which the Commis-
sion receives notice of the determina-
tion, that the notice is incomplete.

(c) Withdrawal of notice. (1) The juris-
dictional agency may withdraw a no-
tice of determination by giving notice
as specified in paragraph (c)(2) of this
section at any time prior to the
issuance of a final order with respect to
such determination under paragraphs
(2)(1) and (2)(2) of this section, or at
any time prior to the date such deter-
mination becomes final under para-
graph (a) or (g)(4) of this section. Such
notice must include the jurisdictional
agency’s reasons for the withdrawal.

(2) Withdrawal of a notice of deter-
mination will take effect at such time
as the jurisdictional agency has noti-
fied the Commission, and the parties to
the proceeding before the agency, of
such withdrawal.

(3) Withdrawal of a notice of deter-
mination shall nullify such notice of
determination.

(d) Withdrawal of application. (1) An
applicant may withdraw an application
for a determination which is before the
Commission by giving notice as speci-
fied in paragraph (d)(2) of this section
at any time prior to the issuance of a
final order with respect to such deter-
mination under paragraphs (g)(1) and
(2)(2) of this section, or at any time
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prior to the date such determination
becomes final under paragraph (a) or
(2)(4) of this section.

(2) Withdrawal of an application will
take effect at such time as the appli-
cant has notified the Commission and
the jurisdictional agency.

(3) Withdrawal of an application will
nullify such application and the notice
of determination on such application.

(e) Public notice. The Commission will
publish notice of the preliminary find-
ing in the FEDERAL REGISTER and will
post the notice in its Public Reference
Room. The notice will set forth the
reasons for the preliminary finding.

(f) Procedures following mnotice of pre-
liminary finding. Any state or federal
agency or any person may submit,
within 30 days after issuance of the
preliminary finding, written com-
ments, and request an informal con-
ference with the Commission staff. Any
jurisdictional agency, any state agency
and any person receiving notice under
paragraph (a)(2) of this section may re-
quest an informal conference with the
Commission staff. All timely requests
for conferences will be granted. Notice
of, and permission to attend, such con-
ferences will be given to persons identi-
fied in paragraph (a)(2) of this section
and to state or federal agencies or per-
sons who submitted comments under
this paragraph.

(g) Final orders. (1) In any case in
which a protest was filed with the
Commission and a preliminary finding
was issued, the Commission will issue a
final order within 120 days after
issuance of the preliminary finding.

(2) In any case in which no protest
was filed with the Commission and a
preliminary finding was issued, the
Commission may issue a final order
within 120 days after issuance of the
preliminary finding.

(3) A final order issued under para-
graph (g)(1) or (2)(2) of this section will
either affirm, reverse, or remand the
determination of the jurisdictional
agency. Such order will state the spe-
cific basis for the Commission’s action.
Notice of the issuance of such order
will be given to the jurisdictional agen-
cy, to participants in the proceeding
before the jurisdictional agency, and to
participants in the proceeding before

768



Federal Energy Regulatory Commission

the Commission under paragraph (d) of
this section and under §270.503.

(4) In the event that the Commission
fails to issue a final order within 120
days after issuance of the preliminary
finding, the determination of the juris-
dictional agency shall become final.

§270.503 Protests to the Commission.

(a) Who may file. Any person may file
a protest with the Commission with re-
spect to a determination of a jurisdic-
tional agency within 20 days after the
date that notice of receipt of a deter-
mination is issued by the Commission
pursuant to §270.204.

(b) Grounds. Protests may be based
only on the grounds the final deter-
mination is:

(1) Not supported by substantial evi-
dence;

(2) Not consistent with information
which is contained in the public
records of the Commission and which
was not part of the record on which the
determination was made;

(3) Not consistent with information
submitted with the protests for inclu-
sion in the public records of the Com-
mission, which information was not
part of the record on which the deter-
mination was made; or

(4) Not based on an application which
complied with the filing requirements
set forth in this part.

§270.504 Contents of protests to the
Commission.

Each protest must include:

(a) An identification of the deter-
mination protested;

(b) The name and address of the per-
son filing the protest;

(c) A statement of whether or not the
person filing the protest participated
in the proceeding before the jurisdic-
tional agency, and if not, the reason
for the nonparticipation;

(d) A statement of the effect the de-
termination will have on the protestor;

(e) A statement of the precise
grounds under §270.503(f) for the pro-
test, and all supporting documents or
references to any information relied on
which is in the record on which the de-
termination is based or is in or to be
inserted in the public files of the Com-
mission; and

§270.505

(f) A statement that the protestor
has served, in accordance with §385.2010
of this chapter, a copy of the protest
together with all supporting docu-
ments on the jurisdictional agency and
all persons listed in the notice of deter-
mination filed pursuant to §270.204.

§270.505 Procedure for reopening de-
terminations.

(a) Grounds. At any time subsequent
to the time a determination becomes
final pursuant to this subpart, the
Commission, on its own motion, or in
response to a petition filed by any per-
son aggrieved or adversely affected by
the determination, may reopen the de-
termination if it appears that:

(1) In making the determination, the
Commission or the jurisdictional agen-
cy relied on any untrue statement of
material fact; or

(2) There was omitted a statement of
material fact necessary in order to
make the statements made not mis-
leading, in light of the circumstances
under which they were made to the ju-
risdictional agency or the Commission.

(b) Contents of petition. A petition to
reopen the determination proceedings
must contain the following informa-
tion, under oath:

(1) The name and address of the per-
son filing the petition;

(2) The interest of the petitioner in
the outcome of the determination pro-
ceeding;

(3) The statement of material fact
that is alleged to be untrue or omitted;

(4) A statement explaining why the
outcome of the determination pro-
ceeding would have been different had
the statement or omission not oc-
curred; and

(5) Copies of all documents relied on
by the petitioner, or references to such
documents if they are contained in the
public files of the Commission.

(c) Procedures after reopening. In the
event the Commission reopens a deter-
mination pursuant to this section it
will:

(1) Give notice to the jurisdictional
agency and all persons who partici-
pated before both that agency and the
Commission in the proceedings result-
ing in the determination in question;
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