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of electric energy in interstate com-
merce or sales of electric energy at
wholesale in interstate commerce.

Public-utility company. The term
“public-utility company’ means an
electric utility company or a gas util-
ity company. For the purposes of this
subchapter, the owner-lessors and
owner participants in lease financing
transactions involving utility assets
shall not be treated as ‘‘public-utility
companies.”

Service. The term ‘‘service” means
any managerial, financial, legal, engi-
neering, purchasing, marketing, audit-
ing, statistical, advertising, publicity,
tax, research, or any other service (in-
cluding supervision or negotiation of
construction or of sales), information
or data, which is sold or furnished for a
charge.

Service company. The term ‘‘service
company’ means any associate com-
pany within a holding company system
organized specifically for the purpose
of providing non-power goods or serv-
ices or the sale of goods or construc-
tion work to any public utility in the
same holding company system.

State commission. The term ‘‘state
commission’” means any commission,
board, agency, or officer, by whatever
name designated, of a state, munici-
pality, or other political subdivision of
a state that, under the laws of such
state, has jurisdiction to regulate pub-
lic-utility companies.

Subsidiary company. The term ‘‘sub-
sidiary company’ of a holding com-
pany means—

(1) Any company, 10 percent or more
of the outstanding voting securities of
which are directly or indirectly owned,
controlled, or held with power to vote,
by such holding company; and

(2) Any person, the management or
policies of which the Commission, after
notice and opportunity for hearing, de-
termines to be subject to a controlling
influence, directly or indirectly, by
such holding company (either alone or
pursuant to an arrangement or under-
standing with one or more other per-
sons) so as to make it necessary for the
rate protection of utility customers
with respect to rates that such person
be subject to the obligations, duties,
and liabilities imposed by this subtitle
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upon subsidiary companies of holding
companies.

Voting security. The term ‘‘voting se-
curity’” means any security presently
entitling the owner or holder thereof to
vote in the direction or management of
the affairs of a company. For the pur-
poses of this subchapter, the term
“‘voting security’ shall not include
member interests in electric power co-
operatives.

[Order No. 667-A, 71 FR 28457, May 16, 2006, as
amended by Order 667-B, 71 FR 42755, July 28,
2006]

§366.2 Commission access to books
and records.

(a) In general. Unless otherwise ex-
empted by Commission rule or order,
each holding company and each asso-
ciate company thereof shall maintain,
and shall make available to the Com-
mission, such books, accounts, memo-
randa, and other records as the Com-
mission determines are relevant to
costs incurred by a public utility or
natural gas company that is an asso-
ciate company of such holding com-
pany and necessary or appropriate for
the protection of utility customers
with respect to jurisdictional rates.
However, for purposes of this sub-
chapter, no provision in the subchapter
shall apply to or be deemed to include:

(1) The United States;

(2) A state or political subdivision of
a state;

(3) Any foreign governmental author-
ity not operating in the United States;

(4) Any agency, authority, or instru-
mentality of any entity referred to in
paragraphs (a)(1), (2), or (3) of this sec-
tion; or

(5) Any officer, agent, or employee of
any entity referred to in paragraphs
(a)(1), (2), (3), or (4) of this section as
such in the course of his or her official
duty.

(b) Affiliate companies. Unless other-
wise exempted by Commission rule or
order, each affiliate of a holding com-
pany or of any subsidiary company of a
holding company shall maintain, and
shall make available to the Commis-
sion, such books, accounts, memo-
randa, and other records with respect
to any transaction with another affil-
iate, as the Commission determines are
relevant to costs incurred by a public
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utility or natural gas company that is
an associate company of such holding
company and necessary or appropriate
for the protection of utility customers
with respect to jurisdictional rates.

(c) Holding company systems. The
Commission may examine the books,
accounts, memoranda, and other
records of any company in a holding
company system, or any affiliate there-
of, as the Commission determines are
relevant to costs incurred by a public
utility or natural gas company within
such holding company system and nec-
essary or appropriate for the protec-
tion of utility customers with respect
to jurisdictional rates.

(d) Confidentiality. No member, offi-
cer, or employee of the Commission
shall divulge any fact or information
that may come to his or her knowledge
during the course of examination of
books, accounts, memoranda, or other
records as provided in this section, ex-
cept as may be directed by the Com-
mission or by a court of competent ju-
risdiction.

§366.3 Exemption from Commission
access to books and records; waiv-
ers of accounting, record-retention,
and reporting requirements.

(a) Exempt classes of entities. Any per-
son that is a holding company solely
with respect to one or more of the fol-
lowing will be exempt from the re-
quirements of §§366.2 and 366.21 and any
associated service company will be ex-
empt from the requirements of §§366.2,
366.22, and 366.23; such person need not
make the filings provided in §366.4(a)
or (b):

(1) Qualifying facilities under the
Public Utility Regulatory Policies Act
of 1978 (16 U.S.C. 2601 et seq.);

(2) Exempt wholesale generators; or

(3) Foreign utility companies.

(b) Exemptions of additional persons
and classes of transactions—(1) Commis-
sion authority to exempt additional per-
sons and classes of tramsactions. The
Commission shall exempt a person or
class of transactions from the require-
ments of §366.2 and the accounting,
record-retention, and reporting re-
quirements of §§366.21, 366.22, and 366.23
if, upon individual application or upon
the motion of the Commission—
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(i) The Commission finds that the
books, accounts, memoranda, and
other records of any person are not rel-
evant to the jurisdictional rates of a
public utility or natural gas company;
or

(ii) The Commission finds that any
class of transactions is not relevant to
the jurisdictional rates of a public util-
ity or natural gas company.

(2) Commission exemption of additional
persons and classes of transactions. The
Commission has determined that the
following persons and classes of trans-
actions satisfy the requirements of
paragraph (b)(1) of this section, and
any person that is a holding company
solely with respect to one or more of
the following may file to obtain an ex-
emption for that person or class of
transactions, as appropriate, from the
requirements of §§366.2 and 366.21 (ap-
plicable to holding companies) and
§§366.2, 366.22, and 366.23 (applicable to
the holding companies’ associated serv-
ice companies), pursuant to the notifi-
cation procedure contained in §366.4(b):

(i) Passive investors, so long as the
ownership remains passive, including:

(A) Mutual funds,

(B) Collective investment vehicles
whose assets are managed by banks,
savings and loan associations and their
operating subsidiaries, or brokers/deal-
ers; and

(C) Persons that directly, or indi-
rectly through their subsidiaries or af-
filiates, buy and sell the securities of
public-utility companies in the ordi-
nary course of business as a broker/
dealer, underwriter or fiduciary, and
not exercising operational control over
such companies;

(ii) Commission-jurisdictional utili-
ties that have no captive customers
and that are not affiliated with any ju-
risdictional utility that has captive
customers, and that do not own Com-
mission-jurisdictional transmission fa-
cilities or provide Commission-jurisdic-
tional transmission services and that
are not affiliated with persons that
own Commission-jurisdictional trans-
mission facilities or provide Commis-
sion-jurisdictional transmission serv-
ices, and holding companies that own
or control only such utilities;
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