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(4) Staff may consider information 
obtained in informal conferences held 
under Rule 1111 (adjustment con-
ferences). 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 24–C, 50 FR 21596, May 28, 
1985] 

§ 385.1108 Criteria (Rule 1108). 
(a) Staff will grant a petition where 

there are sufficient facts to make a de-
termination on the merits and where 
Staff determines that an adjustment is 
necessary to prevent or alleviate: 

(1) Special hardship; 
(2) Inequity; or 
(3) An unfair distribution of burdens. 
(b) When there are not sufficient 

facts to make a determination on the 
merits, the Staff may dismiss the peti-
tion without prejudice; except, that 
when Staff has requested additional 
material information under Rule 1107 
(adjustment evaluations) of this sec-
tion and the petitioner has failed to 
provide the requested information, 
Staff may deny the petition if the re-
quested information was reasonably 
available to the petitioner. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 24–C, 50 FR 21596, May 28, 
1985] 

§ 385.1109 Orders (Rule 1109). 
(a) Staff will issue a decision and an 

order granting or denying the petition 
in whole or in part. The order will ar-
ticulate the basis for the decision, not-
ing any dispute with the factual asser-
tions of the petitioner. 

(b) In addition to service otherwise 
required under this subpart, Staff will 
serve the decision and order on the per-
sons who sought and were denied an op-
portunity to participate in the pro-
ceeding under this subpart. 

(c) If Staff fails to issue an order 
granting or denying the petition for ad-
justment within the determination pe-
riod, the petitioner may treat the ap-
plication as having been denied and 
may, within 30 days after the close of 
the determination period, request re-
view thereof as prescribed in Rule 
1110(a) (review of denials). For purposes 
of this paragraph, ‘‘determination pe-
riod’’ means the 150 days commencing 
with the filing of the petition, unless 

Staff for good cause extends such pe-
riod. 

(d) An order of Staff issued under 
paragraph (a) of this section granting 
an adjustment, in whole or in part, is 
final 30 days after it is issued, unless, 
during such 30-day period: 

(1) A petition for review is filed under 
subpart J of this subchapter in accord-
ance with Rule 1110(a) (review of deni-
als) in which case the order is final 
when the review process under subpart 
J has been completed; or 

(2) The Commission directs that the 
order be reviewed under subpart J in 
accordance with Rule 1110(b), in which 
case the order is final when the review 
process under subpart J has been com-
pleted unless the Commission expressly 
states that the order shall be effective 
pending review proceeding. 

§ 385.1110 Review of initial decision 
and order for adjustment (Rule 
1110). 

(a) General rule. (1) Within 30 days 
after the issuance by Staff of an order 
granting or denying, in whole or in 
part, a petition for adjustment relief 
under this subpart, a person may file a 
petition for Commission review of that 
order in accordance with subpart J of 
this subchapter, if the person: 

(i) Is aggrieved or adversely affected 
by that order; and 

(ii) Participated, or sought and was 
denied an opportunity to participate, 
in the proceeding under this subpart. 

(2) Except as otherwise provided in 
this paragraph, the provisions of sub-
part J other than Rule 1013 (attach-
ments to pleadings) shall apply to 
Commission review of both grants and 
denials of adjustment petitions under 
this subpart. 

(i) Contested order in subpart J means 
the order issued by Staff granting or 
denying, in whole or in part, a petition 
for adjustment under this subpart. 

(ii) ‘‘Staff’’ is substituted for ‘‘Sec-
retary’’ in subpart J. With respect to 
review of an order denying a petition 
for adjustment under this subpart, 
Staff may participate in the proceeding 
in the same manner prescribed for the 
Secretary in Rule 1005 (replies in re-
views of adjustment denials). With re-
spect to review of an order granting a 
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petition for adjustment under this sub-
part, Staff may not participate in the 
proceeding except to the extent nec-
essary to file the list identifying the 
documents in the record as prescribed 
in paragraph (a)(2)(iii). With respect to 
review of an order granting in part and 
denying in part a petition for adjust-
ment under this subpart, Staff may 
participate as prescribed in Rule 
1005(a)(1) (replies), only if a petition for 
review has been filed which specifically 
seeks review of the portion of the order 
denying the petition for adjustment. 

(iii) Within 15 days of service of the 
petition for review, Staff must file with 
the Commission a list identifying each 
document in the record developed in 
the prior proceedings on the contested 
order, who filed the document, and the 
date it was filed. 

(3) A motion to intervene under Rule 
1005(c) (interventions in adjustment 
proceedings) may be filed only by a 
person who sought and was denied an 
opportunity to participate, in the pro-
ceeding under this section. A person 
who did not file a motion to intervene 
in the Staff proceeding may file a mo-
tion for late intervention under Rule 
214(d) (grant of late intervention). 

(4) There is no exhaustion of adminis-
trative remedies until a request for re-
view is filed under subpart J in accord-
ance with this section and the review 
process under subpart J is completed 
by the issuance of an order granting or 
denying, in whole or in part, the relief 
requested. 

(b) Review initiated by the Commission. 
Within 30 days after the issuance by 
Staff of an order granting, in whole or 
in part, a petition for adjustment relief 
under this subpart, the Commission 
may direct that the order be reviewed 
in a proceeding which, insofar as prac-
ticable, will conform to proceedings 
under subpart J. The order directing 
such review will specify the manner in 
which such proceeding will be con-
ducted and the extent to which subpart 
J apply. 

(c) Separation of functions. Any person 
who participated in the proceeding to 
review the grant or denial of that ad-
justment under this Rule as a witness 
or counsel may not advise the Commis-

sion concerning the review of the grant 
or denial of that adjustment. 

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786, 
Jan. 7, 1983, as amended by Order 24–C, 50 FR 
21596, May 28, 1985] 

§ 385.1111 Conferences (Rule 1111). 

Staff may direct that a conference be 
convened. The conference will be con-
ducted by Staff in accordance with pro-
cedures Staff determines will most ex-
peditiously further the purpose of the 
conference. A conference will be con-
vened only after actual notice of the 
time, place and nature of the con-
ference is provided to the parties. All 
parties may attend the conference. 
However, if a party wishes to present 
confidential information at the con-
ference, Staff may exclude the other 
parties from that part of the con-
ference when the confidential informa-
tion is presented. 

§ 385.1112 Requests for confidential 
treatment (Rule 1112). 

(a) If a person filing a document 
under this subpart claims that some or 
all of the information contained in a 
document is exempt from the manda-
tory disclosure requirements of the 
Freedom of Information Act, or is oth-
erwise exempt by law from public dis-
closure, that person may request con-
fidential treatment of such informa-
tion. At the time request is made for 
confidential treatment, the person 
must submit a copy of the document 
which contains the confidential infor-
mation and two copies of the document 
which exclude the information for 
which confidential treatment is re-
quested. The request for confidential 
treatment must describe the informa-
tion deleted and specify the grounds for 
the claim for confidential treatment. 
The service requirements of Rule 2010 
(service) are deemed satisfied if a copy 
of the document with the confidential 
information deleted is served. 

(b) If a determination to disclose the 
information is made under part 388 
(public information and requests), the 
person who has requested confidential 
treatment will be given notice thereof 
and will be afforded no less than 10 
days to respond to such determination 
before the information is disclosed. 
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