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§ 385.411 Sanctions (Rule 411). 

(a) Disobedience of order compelling dis-
covery. If a participant or any other 
person fails to obey an order compel-
ling discovery, the presiding officer 
may, after notice to the participant or 
person and an opportunity to be heard, 
take one or more of the following ac-
tions, but may not dismiss or other-
wise terminate the proceeding: 

(1) Certify the matter to the Commis-
sion with a recommendation for dis-
missal or termination of the pro-
ceeding, termination of that partici-
pant’s right to participate in the pro-
ceeding, institution of civil action, or 
any other sanction available to the 
Commission by law; 

(2) Order that the matters to which 
the order compelling discovery relates 
are taken as established for the pur-
poses of the proceeding in accordance 
with the position of the participant ob-
taining the order; 

(3) Order that a participant be pre-
cluded from supporting or opposing 
such positions or introducing such 
matters in evidence as the presiding of-
ficer designates; 

(4) Order that all or part of any 
pleading by a participant be struck or 
that the proceeding or a phase of the 
proceeding be stayed until the order 
compelling discovery is obeyed; and 

(5) Recommend to the Commission 
that it take action under Rule 2102 
against a representative of the partici-
pant if the presiding officer believes 
that the representative has engaged in 
unethical or improper professional con-
duct. 

(b) Against representative of a partici-
pant. If the person disobeying an order 
compelling discovery is an agent, offi-
cer, employee, attorney, partner, or di-
rector of a participant, the presiding 
officer may take any of the actions de-
scribed in paragraph (a) against that 
participant. 

Subpart E—Hearings 

§ 385.501 Applicability (Rule 501). 

This subpart applies to any pro-
ceeding, or part of a proceeding, that 
the Commission or the Secretary under 
delegated authority sets for a hearing 

to be conducted in accordance with 
this subpart. 

[Order 492, 53 FR 16067, May 5, 1988] 

§ 385.502 Initiation of hearing (Rule 
502). 

(a) Notice or order initiating hearing. A 
hearing under this subpart will be ini-
tiated by: 

(1) Order of the Commission; or 
(2) Notice by the Secretary at the di-

rection of the Commission or under 
delegated authority. 

(b) Contents of notice or order initiating 
hearing. Any order or notice under 
paragraph (a) of this section will set 
forth: 

(1) The authority and jurisdiction 
under which the hearing is to be held; 

(2) The nature of the proceeding; 
(3) The final date for the filing of 

interventions, if the dates were not 
fixed by an earlier notice; 

(4) The presiding officer, if des-
ignated at that time; and 

(5) The date, time, and location of 
the hearing or prehearing conference, if 
known; and 

(6) Any other appropriate matter. 
(c) Consolidation, severance, and phas-

ing. Any notice or order under this sec-
tion may direct consolidation of pro-
ceedings, phasing of a proceeding, or 
severance of proceedings or issues in a 
proceeding. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended at Order 492, 53 FR 16067, May 5, 
1988; Order 606, 64 FR 44405, Aug. 16, 1999] 

§ 385.503 Consolidation, severance and 
extension of close-of-record date by 
Chief Administrative Law Judge 
(Rule 503). 

(a) The Chief Administrative Law 
Judge may, on motion or otherwise, 
order proceedings pending under this 
subpart consolidated for hearing on, or 
settlement of, any or all matters in 
issue in the proceedings, or order the 
severance of proceedings or issues in a 
proceeding. The order may be appealed 
to the Commission pursuant to Rule 
715. 

(b) If the Commission orders that the 
presiding officer close the record in 
any proceeding by a specific date, the 
Chief Administrative Law Judge may, 
upon motion or otherwise, extend the 
close-of-record date for good cause. 
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This staff action may be appealed to 
the Commission only under Rule 1902. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 376, 49 FR 21705, May 23, 
1984; Order 437, 50 FR 48183, Nov. 22, 1985; 
Order 578, 60 FR 19505, Apr. 19, 1995] 

§ 385.504 Duties and powers of pre-
siding officers (Rule 504). 

(a) Duties. (1) It shall be the duty of 
the presiding officer to conduct a fair 
and impartial hearing and to determine 
the matter justly under the law. 

(2) The presiding officer will cause all 
appearances during a hearing to be en-
tered on the record with a notation in 
whose behalf each appearance is made. 

(3) The presiding officer will estab-
lish the order of presentation of the 
cases of all participants in the hearing. 

(4) The presiding officer will assure 
that the taking of evidence and subse-
quent matters proceed with all reason-
able diligence and with the least delay 
practicable. 

(5) The presiding officer will prepare 
and certify an initial decision or a re-
vised initial decision, whichever is ap-
propriate, to the Commission as pro-
vided in Subpart G of this part. 

(b) Powers. Except as otherwise or-
dered by the Commission or provided 
by law, the presiding officer may: 

(1) Schedule and otherwise regulate 
the course of the hearing; 

(2) Recess, reconvene, postpone, or 
adjourn the hearing; 

(3) Administer oaths; 
(4) Rule on and receive evidence; 
(5) Cause Discovery to be conducted; 
(6) Exercise powers granted a pre-

siding officer under Subpart D; 
(7) Hold conferences of the partici-

pants, as provided in Subpart F of this 
part, including for the purpose of con-
sidering the use of alternative dispute 
resolution procedures; 

(8) Rule on, and dispose of, proce-
dural matters, including oral or writ-
ten motions; 

(9) Summarily dispose of a pro-
ceeding or part of a proceeding, as pro-
vided in Rule 217; 

(10) Certify a question to the Com-
mission, as provided in Rule 714; 

(11) Permit or deny appeal of an in-
terlocutory ruling, as provided in Rule 
715; 

(12) Rule on motions to intervene, as 
provided in Rule 214; 

(13) Separate any issue or group of 
issues from other issues in a proceeding 
and treat such issue or group of issues 
as a separate phase of the proceeding; 

(14) Maintain order, as follows: 
(i) Ensure that any disregard by any 

person of rulings on matters of order 
and procedure is noted on the record 
or, if appropriate, is made the subject 
of a special written report to the Com-
mission; 

(ii) In the event any person engages 
in disrespectful, disorderly, or con-
tumacious language or conduct in con-
nection with the hearing, recess the 
hearing for such time as necessary to 
regain order; 

(iii) Request that the Commission 
take appropriate action, including re-
moval from the proceeding, against a 
participant or counsel, if necessary to 
maintain order. 

(15) Modify any time period, if such 
modification is in the interest of jus-
tice and will result in no undue preju-
dice to any participant; 

(16) Limit the number of expert wit-
nesses who may testify on any issue, 
consistent with the rule against repeti-
tious testimony in Rule 509(a); 

(17) Limit the number of persons, 
other than staff, representing a similar 
interest who may examine witnesses or 
make or argue motions or objections; 

(18) Require; or authorize the admis-
sion of, further evidence upon any issue 
at any time before the close of the evi-
dentiary record; 

(19) Rule on motions for reconsider-
ation of an initial decision as provided 
in Rule 717; 

(20) Take any other action necessary 
or appropriate to the discharge of the 
duties of a presiding officer, consistent 
with applicable law and policy. 

(c) Disqualification. (1) A presiding of-
ficer may withdraw from a proceeding, 
if that officer believes himself or her-
self disqualified. 

(2) The Commission may, for good 
cause, order the removal of any pre-
siding officer from a proceeding, on 

VerDate Aug<31>2005 09:46 Jun 01, 2007 Jkt 211057 PO 00000 Frm 01107 Fmt 8010 Sfmt 8010 Y:\SGML\211057.XXX 211057


