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paid to such claimant subject to a right of
recovery of such benefits. The Board shall
thereupon designate one of its officers or em-
ployees to receive evidence and to report to
the Board on whether such benefits should be
repaid. The Board may also designate one of
its officers or employees to receive evidence
and report to the Board whether or not any
person or company is entitled to a refund of
contributions or should be required to pay
contributions under this Act, regardless of
whether or not any claims for benefits will
have been filed upon the basis of service in
the employ of such person or company, and
shall follow such procedure if contributions
are assessed and payment is refused or pay-
ment is made and a refund claimed upon the
basis that such person or company is or will
not have been liable for such contributions.
In any such case the Board or the person so
designated shall, by publication or other-
wise, notify all parties properly interested of
their right to participate in the proceeding
and, if a hearing is to be held, of the time
and place of the hearing. At the request of
any party properly interested the Board
shall provide for a hearing, and may provide
for a hearing on its own motion. The Board
shall prescribe regulations governing the
proceedings provided for in this paragraph
and for decisions upon such proceedings.

Final decision of the Board in the cases
provided for in the preceding two paragraphs
shall be communicated to the claimant and
to the other interested parties within fifteen
days after it is made. Any properly inter-
ested party notified, as hereinabove pro-
vided, of his right to participate in the pro-
ceedings may obtain a review of any such de-
cision by which he claims to be aggrieved or
the determination of any issue therein in the
manner provided in subsection (f) of this sec-
tion with respect to the review of the
Board’s decisions upon claims for benefits
and subject to all provisions of law applica-
ble to the review of such decisions. Subject
only to such review, the decision of the
Board upon all issues determined in such de-
cision shall be final and conclusive for all
purposes and shall conclusively establish all
rights and obligations, arising under this
Act, of every party notified as hereinabove
provided of his right to participate in the
proceedings.

Any issue determinable pursuant to this
subsection and subsection (f) of this section
shall not be determined in any manner other
than pursuant to this subsection and sub-
section (f). (Section 5(c), Railroad Unemploy-
ment Insurance Act.)

In any proceeding other than a court pro-
ceeding, the rules of evidence prevailing in
courts of law or equity shall not be control-
ling, but a full and complete record shall be
kept of all proceedings and testimony, and
the Board’s final determination, together
with its findings of fact and conclusions of
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law in connection therewith, shall be com-
municated to the parties within fifteen days
after the date of such final determinations.

(Section 5(e), Railroad Unemployment Insur-
ance Act.)

Any claimant, or any railway labor organi-
zation organized in accordance with the pro-
visions of the Railway Labor Act, of which
claimant is a member, or any other party ag-
grieved by a final decision under subsection
(c) of this section, may, only after all admin-
istrative remedies within the Board will
have been availed of and exhausted, obtain a
review of any final decision of the Board by
filing a petition for review within ninety
days after the mailing of notice of such deci-
sion to the claimant or other party, or with-
in such further time as the Board may allow,
in the United States court of appeals for the
circuit in which the claimant or other party
resides or will have had his principal place of
business or principal executive office, or in
the United States Court of Appeals for the
Seventh Circuit or in the Court of Appeals
for the District of Columbia. * * * (Section
5(f), Railroad Unemployment Insurance Act.)

[Board Order 58-142, 23 FR 9089, Nov. 22, 1958]

§319.2 Procedure for determining en-
titlement to Dbenefits awarded
where employer status is denied,
and for determining liability for
contributions.

(a) The Board may designate one of
its officers or employees as examiner
to receive evidence and report to the
Board (1) whether or not a claimant
should repay benefits awarded in whole
or in part upon the basis of pay earned
in the service of a person or company
found by the Board to be an employer
as defined in the Railroad Unemploy-
ment Insurance Act, but which denies
that it is such an employer, or (2)
whether or not any person or company
is entitled to a refund of contributions
or should be required to pay contribu-
tions under the Act. Such procedure
shall be followed if contributions are
assessed and payment is refused or pay-
ment is made and a refund claimed
upon the basis that such person or
company is or will not have been liable
for such contributions. The examiner
shall have power to hold hearings, re-
quire and compel the attendance of
witnesses, administer oaths, take testi-
mony, and make all necessary inves-
tigations. At the request of any party
properly interested, the Board shall
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provide for a hearing before such exam-
iner, and may provide for a hearing on
its own motion. The examiner shall, by
publication or otherwise, notify all
parties properly interested of their
right to participate in the proceeding
and if a hearing is to be held, of the
time and place of the hearing.

(b) All evidence and argument pre-
sented by any party, and all evidence
developed by the examiner, shall be
preserved and shall constitute a part of
the record. All oral evidence presented
at any hearing, and all oral argument,
shall be reduced to writing. The record
at any time shall be available for ex-
amination by any properly interested
party or his representative.

(c) Upon the completion of any pro-
ceeding, the examiner shall upon the
basis of the entire record, render a re-
port to the Board as soon as prac-
ticable, and within five days after the
making thereof shall send a copy of the
report to each party appearing in the
proceeding by mailing such copy to
him at the address stated in his appear-
ance. Such report shall contain a state-
ment of (1) the issue or issues raised,
(2) the evidence submitted, (3) findings
of fact, (4) conclusions of law, and (b) a
recommended determination.

(d) Any party to the proceeding may,
within twenty days after the mailing
to him of a copy of the examiner’s re-
port, file with the Board, and serve
upon other parties by mailing to their
addresses as stated in their appear-
ances, such exceptions in writing as he
desires to make to the examiner’s find-
ings of fact and conclusions of law.
BEach exception shall specifically des-
ignate the particular finding of fact or
conclusion of law to which exception is
taken, and shall set forth in detail the
grounds of the exception. General ex-
ceptions and exceptions not specifi-
cally directed to particular findings of
fact or conclusions of law will not be
considered. Each party shall have ten
days after the receipt of exceptions
taken by other parties in which to file
with the Board replies to the excep-
tions. The Board may, upon the appli-
cation of any party and for cause
shown, extend the time for filing and
serving of exceptions or filing of replies
thereto. The examiner’s report shall be
advisory but shall be presumed to be
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correct. Findings of fact to which no
exceptions are taken will, subject only
to the power of the Board to reject or
modify, stand confirmed.

(e) The Board will render its decision
upon the record and upon the basis of
the examiner’s report and such excep-
tions and replies thereto as are made.
Further argument will not be per-
mitted except upon a showing by any
party that he has arguments to present
which for valid reasons he was unable
to present at an earlier stage, and in
cases in which the Board requests fur-
ther elaboration of arguments. In such
cases, the further argument shall be
submitted orally or in writing, as the
Board may indicate in each case, and
shall be subject to such restrictions as
to form, subject matter, length, and
time as the Board may indicate. The
decision of the Board will be commu-
nicated to all parties to the proceeding
within fifteen days after it has been
made by mailing a copy of the decision
to each such party at the address fur-
nished by him.

(f) The decision of the Board, with re-
spect to all issues determined therein,
shall be final and conclusive for all
purposes, and shall conclusively estab-
lish all rights and obligations, arising
under any act administered by the
Board, of every person notified of his
right to participate in the proceeding.

(g) Any properly interested party no-
tified of his right to participate in the
proceeding may, as provided in section
5(c) of the Railroad Unemployment In-
surance Act, and in accordance with
the provisions of section 5(f) of the Act,
obtain judicial review of a final deci-
sion of the Board, under this section,
by which he claims to be aggrieved, by
filing a petition for review in the prop-
er court within ninety days after the
mailing to him of notice of such deci-
sion, or within such further time as the
Board may allow. Such petition for re-
view must be filed in the U.S. Court of
Appeals for the circuit in which the
party resides or will have had his prin-
cipal place of business or principal ex-
ecutive office, or in the U.S. Court of
Appeals for the Seventh Circuit or in
the Court of Appeals for the District of
Columbia.
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(h) Insofar as applicable and not in-
consistent with the preceding provi-
sions of this section, the provisions of
§§250.7 to 250.16 of this chapter shall be
followed in any proceeding under this
section.

[Board Order 58-142, 23 FR 9089, Nov. 22, 1958]
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AUTHORITY: 45 U.S.C. 355 and 362(1).

SOURCE: Board Order 58-142, 23 FR 9090,
Nov. 22, 1958, unless otherwise noted.

§320.1 Introduction.

This part explains which units of the
Board are authorized to make initial
determinations with respect to entitle-
ment to benefits under the Railroad
Unemployment Insurance Act and
waiver of recovery of overpayments
under that Act. This part explains how
notice of such determinations is to be
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communicated to the claimant and to
his or her base-year employer(s) and
how these determinations may be ap-
pealed.

[56 FR 65679, Dec. 18, 1991]

§320.2 Definitions.

As used in this part—

Base-year employer means the railroad
employer(s) for whom a claimant
worked and earned compensation cred-
itable under the Railroad Unemploy-
ment Insurance Act during the base
year. The base year is the calendar
yvear immediately preceding the benefit
yvear for which a claim is being filed. A
benefit year is generally the period
July 1 through the following June 30.

Party means the claimant, the base-
year employer(s), or any person so des-
ignated under this part.

[56 FR 65679, Dec. 18, 1991]

§320.5 Initial determinations.

An initial determination shall be
made with respect to each claim for
unemployment or sickness benefits by
the appropriate adjudicating office as
provided by §320.6 of this part. Prior to
making an initial determination the
Board shall provide the claimant’s
base-year employer(s) and most recent
employer if different with notice that a
claim has been filed and that the em-
ployer(s) has an opportunity to submit
information which may be pertinent to
the adjudication of the claim. The ad-
judicating office shall make its deter-
mination on the basis of the claimant’s
application and claim and any relevant
information or evidence including any
information received from the base-
yvear employer(s). A determination al-
lowing payment of an initial claim
shall not establish a presumption that
benefits for subsequent claims in the
same period of unemployment or sick-
ness are also payable. The Director of
Policy and Systems shall issue instruc-
tions with respect to the adjudication
of claims and initial determination on
such claims. If it is found that only
part of the benefits claimed may ini-
tially be paid, a partial payment shall
be made prior to a final decision on the
whole claim.

[66 FR 65679, Dec. 18, 1991, as amended at
77156, Dec. 17, 2002]

544



