§710.509

§710.509 Functional replacement of
real property in public ownership.

(a) General. When publicly owned real
property, including land and/or facili-
ties, is to be acquired for a Federal-aid
highway project, in lieu of paying the
fair market value for the real property,
the State may provide compensation
by functionally replacing the publicly
owned real property with another facil-
ity which will provide equivalent util-
ity.

(b) Federal participation. Federal-aid
funds may participate in functional re-
placement costs only if:

(1) Functional replacement is per-
mitted under State law and the STD
elects to provide it.

(2) The property in question is in
public ownership and use.

(3) The replacement facility will be
in public ownership and will continue
the public use function of the acquired
facility.

(4) The State has informed the agen-
cy owning the property of its right to
an estimate of just compensation based
on an appraisal of fair market value
and of the option to choose either just
compensation or functional replace-
ment.

(5) The FHWA concurs in the STD de-
termination that functional replace-
ment is in the public interest.

(6) The real property is not owned by
a utility or railroad.

(c) Federal land transfers. Use of this
section for functional replacement of
real property in Federal ownership
shall be in accordance with Federal
land transfer provisions in subpart F of
this part.

(d) Limits upon participation. Federal-
aid participation in the costs of func-
tional replacement are limited to costs
which are actually incurred in the re-
placement of the acquired land and/or
facility and are:

(1) Costs for facilities which do not
represent increases in capacity or bet-
terments, except for those necessary to
replace utilities, to meet legal, regu-
latory, or similar requirements, or to
meet reasonable prevailing standards;
and

(2) Costs for land to provide a site for
the replacement facility.

(e) Procedures. When a State deter-
mines that payments providing for
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functional replacement of public facili-
ties are allowable under State law, the
State will incorporate within the
State’s ROW operating manual full
procedures covering review and over-
sight that will be applied to such cases.

§710.511 Transportation
ments.

(a) General. Section 133(b) (8) of title
23 of the United States Code authorizes
the expenditure of surface transpor-
tation funds for transportation en-
hancement activities (TEA). Transpor-
tation enhancement activities which
involve the acquisition, management,
and disposition of real property, and
the relocation of families, individuals,
and businesses, are governed by the
general requirements of the Federal-
aid program found in titles 23 and 49 of
the Code of Federal Regulations (CFR),
except as specified in paragraph (b)(3)
of this section.

(b) Requirements. (1) Displacements
for TEA are subject to the Uniform
Act.

(2) Acquisitions for TEA are subject
to the Uniform Act except as provided
in paragraphs (b)(3), (b)(4), and (b)(5) of
this section.

(3) Entities acquiring real property
for TEA who lack the power of eminent
domain may comply with the Uniform
Act by meeting the limited require-
ments under 49 CFR 24.101(a)(2).

(4) The requirements of the Uniform
Act do not apply when real property
acquired for a TEA was purchased from
a third party by a qualified conserva-
tion organization, and—

(i) The conservation organization is
not acting on behalf of the agency re-
ceiving TEA or other Federal-aid
funds, and

(ii) There was no Federal approval of
property acquisition prior to the in-
volvement of the conservation organi-
zation. [““Federal approval of property
acquisition” means the date of the ap-
proval of the environmental document
or project authorization/agreement,
whichever is earlier. “Involvement of
the conservation organization” means
the date the organization makes a le-
gally binding offer to acquire a real
property interest, including an option
to purchase, in the property.]
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