§211.54

faithful performance of the covenants
and conditions of the lease.

(b) No lease or interest therein or the
use of such lease shall be assigned, sub-
let, or transferred, directly or indi-
rectly, by working or drilling contract,
or otherwise, without the consent of
the Secretary.

(c) Assignments of leases, and stipu-
lations modifying the provisions of ex-
isting leases, which stipulations are
also subject to the approval of the Sec-
retary, shall be filed with the super-
intendent within five (5) working days
after the date of execution. Upon exe-
cution of satisfactory bonds by the as-
signee the Secretary may permit the
release of any bonds executed by the
assignor. Upon execution of satisfac-
tory bonds the assignee accepts all the
assignor’s responsibilities and prior ob-
ligations and liabilities of the assignor
(including but not limited to any un-
derpaid royalties and rentals) under
the lease.

(d) Agreements creating overriding
royalties or payments out of produc-
tion shall not be considered as inter-
ests in the leases as such provision is
used in this section. Agreements cre-
ating overriding royalties or payments
out of production, or agreements desig-
nating operators are hereby authorized
and the approval of the Secretary shall
not be required with respect thereto,
but such agreements shall be subject to
the condition that nothing in such
agreements shall be construed as modi-
fying any of the obligations of the les-
see, including, but not limited to, obli-
gations imposed by requirements of the
MMS for reporting, accounting, and au-
diting; obligations for diligent develop-
ment and operation, protection against
drainage and mining in trespass, com-
pliance with oil and gas, geothermal,
and mining regulations (25 CFR part
216; 43 CFR parts 3160, 3260, 3480, and
3590; and those applicable rules found
in 30 CFR chapter 11, subchapters A and
C) and the requirements for Secretarial
approval before abandonment of any oil
and gas or geothermal well or mining
operation. All such obligations are to
remain in full force and effect, the
same as if free of any such overriding
royalties or payments. The existence of
agreements creating overriding royal-
ties or payments out of production,

25 CFR Ch. | (4-1-07 Edition)

whether or not actually paid, shall not
be considered as justification for the
approval of abandonment of any oil and
gas or geothermal well or mining oper-
ation. Nothing in this paragraph re-
vokes the requirement for approval of
assignments and other instruments
which is required in this section, but
any overriding royalties or payments
out of production created by the provi-
sions of such assignments or instru-
ments shall be subject to the condition
stated in this section. Agreements cre-
ating overriding royalties or payments
out of production, or agreements desig-
nating operators shall be filed with the
superintendent unless incorporated in
assignments or instruments required to
be filed pursuant to this section.

§211.54 Lease or permit cancellation;
Bureau of Indian Affairs notice of
noncompliance.

(a) If the Secretary determines that a
permittee or lessee has failed to com-
ply with the terms of the permit or
lease; the regulations in this part; or
other applicable laws or regulations;
the Secretary may:

(1) Serve a notice of noncompliance
specifying in what respect the per-
mittee or lessee has failed to comply
with the requirements referenced in
this paragraph, and specifying what ac-
tions, if any, must be taken to correct
the noncompliance; or

(2) Serve a notice of proposed can-
cellation of the lease or permit. The
notice of proposed cancellation shall
set forth the reasons why lease or per-
mit cancellation is proposed and shall
specify what actions, if any, must be
taken to avoid cancellation.

(b) The notice of noncompliance or
proposed cancellation shall specify in
what respect the permittee or lessee
has failed to comply with the require-
ments referenced in paragraph (a), and
shall specify what actions, if any, must
be taken to correct the noncompliance.

(c) The notice shall be served upon
the permittee or lessee by delivery in
person or by certified mail to the per-
mittee or lessee at the permittee’s or
lessee’s last known address. When cer-
tified mail is used, the date of service
shall be deemed to be when the notice
is received or five (5) working days
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after the date it is mailed, whichever is
earlier.

(d) The lessee or permittee shall have
thirty (30) days (or such longer time as
specified in the notice) from the date
that the notice is served to respond, in
writing, to the official or the Bureau of
Indian Affairs office that issued the no-
tice.

(e) If a permittee or lessee fails to
take any action that is prescribed in
the notice of proposed cancellation,
fails to file a timely written response
to the notice, or files a written re-
sponse that does not, in the discretion
of the Secretary, adequately justify the
permittee’s or lessee’s actions, then
the Secretary may cancel the lease or
permit, specifying the basis for the
cancellation.

(f) If a permittee or lessee fails to
take corrective action or to file a time-
ly written response adequately justi-
fying the permittee’s or lessee’s ac-
tions pursuant to a notice of non-
compliance, the Secretary may issue
an order of cessation of operations. If
the permittee or lessee fails to comply
with the order of cessation, or fails to
timely file an appeal of the order of
cessation pursuant to paragraph (h),
the Secretary may issue an order of
lease or permit cancellation.

(g) Cancellation of a lease or permit
shall not relieve the lessee or per-
mittee of any continuing obligations
under the lease or permit.

(h) Orders of cessation or of lease or
permit cancellation issued pursuant to
this section may be appealed under 25
CFR part 2.

(i) This section does not limit any
other remedies of the Indian mineral
owner as set forth in the lease or per-
mit.

(J) Nothing in this section is intended
to limit the authority of the author-
ized officer or the MMS official to take
any enforcement action authorized
pursuant to statute or regulation.

(k) The authorized officer, MMS offi-
cial, and the superintendent and/or
area director should consult with one
another before taking any enforcement
actions.

§211.55 Penalties.

(@) In addition to or in lieu of can-
cellation under §211.54, violations of

§211.55

the terms and conditions of any lease,
or the regulations in this part, or fail-
ure to comply with a notice of non-
compliance or a cessation order issued
by the Secretary, or, in the case of
solid minerals the authorized officer,
may subject a lessee or permittee to a
penalty of not more than $1,000 per day
for each day that such a violation or
noncompliance continues beyond the
time limits prescribed for corrective
action.

(b) A notice of a proposed penalty
shall be served on the lessee or per-
mittee either personally or by certified
mail to the lessee or permittee at the
lessee’s or permittee’s last known ad-
dress. The date of service by certified
mail shall be deemed to be the date
when received or five (5) working days
after the date mailed, whichever is ear-
lier.

(c) The notice shall specify the na-
ture of the violation and the proposed
penalty, and shall specifically advise
the lessee or permittee of the lessee’s
or permittee’s right to either request a
hearing within thirty (30) days from re-
ceipt of the notice or pay the proposed
penalty. Hearings shall be held before
the superintendent and/or area director
whose findings shall be conclusive, un-
less an appeal is taken pursuant to 25
CFR part 2.

(d) If the lessee or permittee served
with a notice of proposed penalty re-
quests a hearing, penalties shall accrue
each day the violations or noncompli-
ance set forth in the notice continue
beyond the time limits prescribed for
corrective action. The Secretary may
issue a written suspension of the re-
quirement to correct the violations
pending completion of the hearings
provided by this section only upon a
determination, at the discretion of the
Secretary, that such a suspension will
not be detrimental to the lessor and
upon submission and acceptance of a
bond deemed adequate to indemnify
the lessor from loss or damage. The
amount of the bond must be sufficient
to cover the cost of correcting the vio-
lations set forth in the notice or any
disputed amounts plus accrued pen-
alties and interest.

(e) Payment in full of penalties more
than ten (10) days after a final decision
imposing a penalty shall subject the
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