§225.23

requirement of Federal law, whichever
is later.

(b) At least thirty (30) days prior to
approval or disapproval of any min-
erals agreement, the affected Indian
mineral owners shall be provided with
written findings forming the basis of
the Secretary’s intent to approve or
disapprove the minerals agreement.

(1) The written findings shall include
an environmental study which meets
the requirements of §225.24 and an eco-
nomic assessment, as described in
§225.23.

(2) The Secretary shall include in the
written findings any recommendations
for changes to the minerals agreement
needed to qualify it for approval.

(3) The 30-day period shall commence
to run as of the date the written find-
ings are received by the Indian mineral
owner.

(4) Notwithstanding any other law,
such findings and all projections, stud-
ies, data or other information (other
than the environmental study required
by §225.24) possessed by the Depart-
ment of the Interior regarding the
terms and conditions of the minerals
agreement; the financial return to the
Indian parties thereto; the extent, na-
ture, value or disposition of the min-
eral resources; or the production, prod-
ucts or proceeds thereof, shall be held
by the Department of the Interior as
privileged and proprietary information
of the affected Indian mineral owners.
The letter containing the written find-
ings should be headed with: PRIVI-
LEGED PROPRIETARY INFORMA-
TION OF THE (names of Indian min-
eral owners).

(c) A minerals agreement shall be ap-
proved if, at the Secretary’s discretion,
it is determined that the following con-
ditions are met:

(1) The minerals agreement is in the
best interest of the Indian mineral
owner;

(2) The minerals agreement does not
have adverse cultural, social, or envi-
ronmental impacts sufficient to out-
weigh its expected benefits to the In-
dian mineral owners; and,

(3) The minerals agreement complies
with the requirements of this part and
all other applicable regulations and the
provisions of applicable Federal law.
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(d) The determinations required by
paragraph (c) of this section shall be
based on the written findings required
by paragraph (b) and paragraphs (b)(1)
through (b)(4), inclusive, of this sec-
tion. The question of “‘best interest”
within the meaning of paragraph (c)(1)
of this section shall be determined by
the Secretary based on information ob-
tained from the parties, and any other
information considered relevant by the
Secretary, including, but not limited
to, a review of comparable contem-
porary contractual arrangements or of-
fers for the development of similar
mineral resources received by Indian
mineral owners, by non-Indian mineral
owners, or by the Federal Government,
insofar as that information is readily
available.

(e) If a Superintendent or Area Direc-
tor believes that a minerals agreement
should not be approved, a written
statement of the reasons why the min-
erals agreement should not be approved
shall be prepared and forwarded, to-
gether with the minerals agreement,
the written findings required by para-
graph (b) and subparagraphs (b)(1)
through (b)(4), inclusive, of this sec-
tion, and all other pertinent docu-
ments, to the Secretary for a decision
with a copy to the affected Indian min-
eral owner.

(f) The Secretary shall review any
minerals agreement referred with a
recommendation that it be dis-
approved, and the Secretary’s decision
to disapprove a minerals agreement
shall be deemed a final Federal agency
action (25 U.S.C. 2103(d)).

§225.23 Economic assessments.

The Secretary shall prepare or cause
to be prepared an economic assessment
that shall address, among other things:

(a) Whether there are assurances in
the minerals agreement that oper-
ations shall be conducted with appro-
priate diligence;

(b) Whether the production royalties
or other form of return on mineral re-
sources is adequate; and

(c) Whether the minerals agreement
is likely to provide the Indian mineral
owner with a return on the production
comparable to what the owner might
otherwise obtain through competitive
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bidding, when such a comparison can
reasonably be made.

§225.24 Environmental studies.

(a) The Secretary shall ensure that
all environmental studies are prepared
as required by the National Environ-
mental Policy Act of 1969 (NEPA) and
the regulations promulgated by the
Council on Environmental Quality
(CEQ) found at 40 CFR parts 1500-1508.

(b) The Secretary shall ensure that
all necessary surveys are performed
and clearances obtained in accordance
with 36 CFR parts 60, 63, and 800 and
with the requirements of the Archae-
ological and Historic Preservation Act
(16 U.S.C. 469 et seq.), the National His-
toric Preservation Act (16 U.S.C. 470 et
seq.), the American Indian Religious
Freedom Act (42 U.S.C. 1996), and Exec-
utive Order 11593 (3 CFR 1971-1975
Comp., p. 559, May 13, 1971). If these
surveys indicate that a mineral devel-
opment will have an adverse effect on a
property listed on or eligible for listing
on the National Register of Historic
Places, the Secretary shall:

(1) Seek the comments of the Advi-
sory Council on Historic Preservation,
in accordance with 36 CFR part 800;

(2) Ensure that the property is avoid-
ed, that the adverse effect is mitigated,
or that appropriate excavations or
other related research is conducted,
and

(3) Ensure that complete data de-
scribing the historic property is pre-
served.

§225.25 Resolution of disputes.

A minerals agreement shall contain
provisions for resolving disputes that
may arise between the parties. How-
ever, no such provision shall limit the
Secretary’s authority or ability to en-
sure that the rights of an Indian min-
eral owner are protected in the event of
a violation of the provisions of the
minerals agreement by any other party
to the minerals agreement.

§225.26 Auditing and accounting.

The Secretary may conduct audits
relating to the scope, nature and ex-
tent of compliance with the minerals
agreement and with applicable regula-
tions and orders to lessees, operators,
revenue payors, and other persons with

§225.28

rental, royalty, net profit share and
other payment requirements arising
from the provisions of a minerals
agreement. Procedures and standards
used for accounting and auditing of
minerals agreements will be in accord-
ance with audit standards established
by the Comptroller General of the
United States, in “‘Standards for Audit-
ing of Governmental Organizations,
Programs, Activities, and Functions,
1981, and standards established by the
American Institute of Certified Public
Accountants.

§225.27 Forms and reports.

Any forms required to be filed pursu-
ant to a minerals agreement may be
obtained from the Superintendent or
Area Director. Prescribed forms for fil-
ing geothermal production reports re-
quired by the BLM (43 CFR part 3260,
§83264.1, 3264.2-4 and 3264.2-5) may be
obtained from the Superintendent,
Area Director, or the Authorized Offi-
cer. Applicable reports required by the
MMS shall be filed using the forms pre-
scribed in 30 CFR part 210, which are
available from MMS. Guidance on how
to prepare and submit required infor-
mation, collection reports, and forms
to MMS is available from: Minerals
Management Service, Attention: Les-
see (or Reporter) Contact Branch, P.O.
Box 5760, Denver, Colorado 80217. Addi-
tional reporting requirements may be
required by the Secretary.

§225.28 Approval of amendments to
minerals agreements.

An amendment, modification or sup-
plement to a minerals agreement en-
tered into pursuant to the regulations
in this part, whether the minerals
agreement was approved before or after
the effective date of these regulations,
must be approved in writing by all par-
ties before being submitted to the Sec-
retary for approval. The provisions of
§225.22 apply to approvals of amend-
ments, modifications, or supplements
to minerals agreements entered into
under the regulations in this part.
However, amendments, modifications,
or supplements that do not substan-
tially alter or affect the factors listed
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