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under the appointment. A power of ap-
pointment is also considered as exer-
cised even though the disposition can-
not take effect until the occurrence of
an event after the exercise takes place,
if the exercise is irrevocable and, as of
the time of the exercise, the condition
was not impossible of occurrence. For
example, if property is left in trust to
A for life, with a power in B to appoint
the remainder by will, and B dies be-
fore A, exercising his power by appoint-
ing the remainder to C if C survives A,
B is considered to have exercised his
power if C is living at B’s death. On the
other hand, a testamentary power of
appointment is not considered as exer-
cised if it is exercised subject to the oc-
currence during the decedent’s life of
an express or implied condition which
did not in fact occur. Thus, if in the
preceding example, C dies before B, B’s
power of appointment would not be
considered to have been exercised.
Similarly, if a trust provides for in-
come to A for life, remainder as A ap-
points by will, and A appoints a life es-
tate in the property to B and does not
otherwise exercise his power, but B
dies before A, A’s power is not consid-
ered to have been exercised.

(e) Time of creation of power. A power
of appointment created by will is, in
general, considered as created on the
date of the testator’s death. However,
section 2041(b)(3) provides that a power
of appointment created by a will exe-
cuted on or before October 21, 1942, is
considered a power created on or before
that date if the testator dies before
July 1, 1949, without having repub-
lished the will, by codicil or otherwise,
after October 21, 1942. A power of ap-
pointment created by an inter vivos in-
strument is considered as created on
the date the instrument takes effect.
Such a power is not considered as cre-
ated at some future date merely be-
cause it is not exercisable on the date
the instrument takes effect, or because
it is revocable, or because the identity
of its holders is not ascertainable until
after the date the instrument takes ef-
fect. However, if the holder of a power
exercises it by creating a second power,
the second power is considered as cre-
ated at the time of the exercise of the
first. The application of this paragraph
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may be illustrated by the following ex-
amples:

Example (1). A created a revocable trust be-
fore October 22, 1942, providing for payment
of income to B for life with remainder as B
shall appoint by will. Even though A dies
after October 21, 1942, without having exer-
cised his power of revocation, B’s power of
appointment is considered a power created
before October 22, 1942.

Example (2). C created an irrevocable inter
vivos trust before October 22, 1942, naming T
as trustee and providing for payment of in-
come to D for life with remainder to E. T
was given the power to pay corpus to D and
the power to appoint a successor trustee. If
T resigns after October 21, 1942, and appoints
D as successor trustee, D is considered to
have a power of appointment created before
October 22, 1942.

Example (3). F created an irrevocable inter
vivos trust before October 22, 1942, providing
for payment of income to G for life with re-
mainder as G shall appoint by will, but in de-
fault of appointment income to H for life
with remainder as H shall appoint by will. If
G died after October 21, 1942, without having
exercised his power of appointment, H’s
power of appointment is considered a power
created before October 22, 1942, even though
it was only a contingent interest until G’s
death.

Example (4). If in example (3) above G had
exercised his power of appointment by cre-
ating a similar power in J, J’s power of ap-
pointment would be considered a power cre-
ated after October 21, 1942.

[T.D. 6296, 23 FR 4529, June 24, 1958, as
amended by T.D. 6582, 26 FR 11861, Dec. 12,
1961]

§20.2041-2 Powers of appointment cre-
ated on or before October 21, 1942.

(a) In general. Property subject to a
general power of appointment created
on or before October 21, 1942, is includ-
able in the gross estate of the holder of
the power under section 2041 only if he
exercised the power under specified cir-
cumstances. Section 2041(a)(1) requires
that there be included in the gross es-
tate of a decedent the value of property
subject to such a power only if the
power is exercised by the decedent ei-
ther (1) by will, or (2) by a disposition
which is of such nature that if it were
a transfer of property owned by the de-
cedent, the property would be includ-
able in the decedent’s gross estate
under section 2035 (relating to transfers
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in contemplation of death), 2036 (relat-
ing to transfers with retained life es-
tate), 2037 (relating to transfers taking
effect at death), or 2038 (relating to
revocable transfers). See paragraphs
(b), (c), and (d) of §20.2041-1 for the defi-
nition of various terms used in this
section.

(b) Joint powers created on or before
October 21, 1942. Section 2041(b)(1)(B)
provides that a power created on or be-
fore October 21, 1942, which at the time
of the exercise is not exercisable by the
decedent except in conjunction with
another person, is not deemed a gen-
eral power of appointment.

(c) Exercise during life. The cir-
cumstances under which section 2041
applies to the exercise other than by
will of a general power of appointment
created on or before October 21, 1942,
are set forth in paragraph (a) of this
section. In this connection, the rules of
sections 2035 through 2038 which are to
be applied are those in effect on the
date of the decedent’s death which are
applicable to transfers made on the
date when the exercised of the power
occurred. Those rules are to be applied
in determining the extent to which and
the conditions under which a disposi-
tion is considered a transfer of prop-
erty. The application of this paragraph
may be illustrated by the following ex-
amples:

Example (1). A decedent in 1951 exercised a
general power of appointment created in
1940, reserving no interest in or power over
the property subject to the general power.
The decedent died in 1956. Since the exercise
was not made within three years before the
decedent’s death, no part of the property is
includable in his gross estate. See section
2035(b), relating to transfers in contempla-
tion of death.

Example (2). S created a trust in 1930 to pay
the income to A for life, remainder as B ap-
points by an instrument filed with the trust-
ee during B’s lifetime, and in default of ap-
pointment remainder to C. B exercised the
power in 1955 by directing that after A’s
death the income be paid to himself for life
with remainder to C. If B dies after A, the
entire value of the trust property would be
included in B’s gross estate, since such a dis-
position if it were a transfer of property
owned by B would cause the property to be
included in his gross estate under section
2036(a)(1). If B dies before A, the value of the
trust property less the value of A’s life es-
tate would be included in B’s gross estate for
the same reason.
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Example (3). S created a trust in 1940 to pay
the income to A for life, remainder as A ap-
points by an instrument filed with the trust-
ee during A’s lifetime. A exercised the trust-
ee during A’s lifetime. A exercised the power
in 1955, five years before his death, reserving
the right of revocation. The exercise, if not
revoked before death, will cause the property
subject to the power to be included in A’s
gross estate under section 2041(a)(1), since
such a disposition if it were a transfer of
property owned by A would cause the prop-
erty to be included in his gross estate under
section 2038. However, if the exercise were
completely revoked, so that A died still pos-
sessed of the power, the property would not
be included in A’s gross estate for the reason
that the power will not be treated as having
been exercised.

Example (4). A decedent exercised a general
power of appointment created in 1940 by
making a disposition in trust under which
possession or enjoyment of the property sub-
ject to the exercise could be obtained only by
surviving the decedent and under which the
decedent retained a reversionary interest in
the property of a value of more than five per-
cent. The exercise will cause the property
subject to the power to be included in the de-
cedent’s gross estate, since such a disposi-
tion if it were a transfer of property owned
by the decedent would cause the property to
be included in his gross estate under section
2037.

(d) Release or lapse. A failure to exer-
cise a general power of appointment
created on or before October 21, 1942, or
a complete release of such a power is
not considered to be an exercise of a
general power of appointment. The
phrase ‘‘a complete release’” means a
release of all powers over all or a por-
tion of the property subject to a power
of appointment, as distinguished from
the reduction of a power of appoint-
ment to a lesser power. Thus, if the de-
cedent completely relinquished all
powers over one-half of the property
subject to a power of appointment, the
power is completely released as to that
one-half. If at or before the time a
power of appointment is relinquished,
the holder of the power exercises the
power in such a manner or to such an
extent that the relinquishment results
in the reduction, enlargement, or shift
in a beneficial interest in property, the
relinquishment will be considered to be
an exercise and not a release of the
power. For example, assume that A
created a trust in 1940 providing for
payment on the income to B for life
and, upon B’s death, remainder to C.
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Assume further that B was given the
unlimited power to amend the trust in-
strument during his lifetime. If B
amended the trust in 1948 by providing
that upon his death the remainder was
to be paid to D, and if he further
amended the trust in 1950 by deleting
his power to amend the trust, such re-
linquishment will be considered an ex-
ercise and not a release of a general
power of appointment. On the other
hand, if the 1948 amendment became in-
effective before or at the time of the
1950 amendment, or if B in 1948 merely
amended the trust by changing the
purely ministerial powers of the trust-
ee, his relinquishment of the power in
1950 will be considered as a release of a
power of appointment.

(e) Partial release. If a general power
of appointment created on or before
October 21, 1942, is partially released so
that it is not thereafter a general
power of appointment, a subsequent ex-
ercise of the partially released power is
not an exercise of a general power of
appointment if the partial release oc-
curs before whichever is the later of
the following dates:

(1) November 1, 1951, or

(2) If the decedent was under a legal
disability to release the power on Octo-
ber 21, 1942, the day after the expira-
tion of 6 months following the termi-
nation of such legal disability.
However, if a general power created on
or before October 21, 1942, is partially
released on or after the later of these
dates, a subsequent exercise of the
power will cause the property subject
to the power to be included in the hold-
er’s gross estate, if the exercise is such
that if it were a disposition of property
owned by the decedent it would cause
the property to be included in his gross
estate. The legal disability referred to
in this paragraph is determined under
local law and may include the dis-
ability of an insane person, a minor, or
an unborn child. The fact that the type
of general power of appointment pos-
sessed by the decedent actually was
not generally releasable under the
local law does not place the decedent
under a legal disability within the
meaning of this paragraph. In general,
however, it is assumed that all general
powers of appointment are releasable,
unless the local law on the subject is to
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the contrary, and it is presumed that
the method employed to release the
power is effective, unless it is not in
accordance with the local law relating
specifically to releases or, in the ab-
sence of such local law, is not in ac-
cordance with the local law relating to
similar transactions.

(f) Partial exercise. If a general power
of appointment created on or before
October 21, 1942, is exercised only as to
a portion of the property subject to the
power, section 2041 is applicable only to
the value of that portion. For example,
if a decedent had a general power of ap-
pointment exercisable by will created
on or before October 21, 1942, over a
trust fund valued at $200,000 at the date
of his death, and if the decedent exer-
cised his power either to the extent of
directing the distribution of one-half of
the trust property to B or of directing
the payment of $100,000 to B, the trust
property would be includable in the de-
cedent’s gross estate only to the extent
of $100,000.

§20.2041-3 Powers of appointment cre-
ated after October 21, 1942,

(a) In general. (1) Property subject to
a power of appointment created after
October 21, 1942, is includable in the
gross estate of the holder of the power
under varying conditions depending on
whether the power is (i) general in na-
ture, (ii) possessed at death, or (iii) ex-
ercised or released. See paragraphs (b),
(c), and (d) of §20.2041-1 for the defini-
tion of various terms used in this sec-
tion. See paragraph (c) of this section
for the rules applicable to determine
the extent to which joint powers cre-
ated after October 21, 1942, are to be
treated as general powers of appoint-
ment.

(2) If the power is a general power of
appointment, the value of an interest
in property subject to such a power is
includable in a decedent’s gross estate
under section 2041(a)(2) if either—

(i) The decedent has the power at the
time of his death (and the interest ex-
ists at the time of his death), or

(ii) The decedent exercised or re-
leased the power, or the power lapsed,
under the circumstances and to the ex-
tent described in paragraph (d) of this
section.
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