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in the reduction, enlargement, or shift
in a beneficial interest in property, the
relinquishment will be considered to be
an exercise and not a release of the
power. For example, assume that A
created a trust in 1940 providing for
payment of the income to B for life
with the power in B to amend the
trust, and for payment of the remain-
der to such persons as B shall appoint
or, upon default of appointment, to C.
If B amended the trust in 1948 by pro-
viding that upon his death the remain-
der was to be paid to D, and if he fur-
ther amended the trust in 1955 by delet-
ing his power to amend the trust, such
relinquishment will be considered an
exercise and not a release of a general
power of appointment. On the other
hand, if the 1948 amendment became in-
effective before or at the time of the
1955 amendment, or if B in 1948 merely
amended the trust by changing the
purely ministerial powers of the trust-
ee, his relinquishment of the power in
1955 will be considered as release of a
power of appointment.

(d) Partial release. If a general power
of appointment created on or before
October 21, 1942, is partially released so
that it is not thereafter a general
power of appointment, a subsequent ex-
ercise of the partially released power is
not an exercise of a general power of
appointment if the partial release oc-
curs before whichever is the later of
the following dates:

(1) November 1, 1951; or

(2) If the possessor was under a legal
disability to release the power on Octo-
ber 21, 1942, the day after the expira-
tion of 6 months following the termi-
nation of such legal disability.
However, if a general power created on
or before October 21, 1942, is partially
released on or after the later of those
dates, a subsequent exercise of the
power will constitute an exercise of a
general power of appointment. The
legal disability referred to in this para-
graph is determined under local law
and may include the disability of an in-
sane person, a minor, or an unborn
child. The fact that the type of general
power of appointment possessed by the
holder actually was not generally re-
leasable under the local law does not
place the holder under a legal dis-
ability within the meaning of this
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paragraph. In general, however, it is
assumed that all general powers of ap-
pointment are releasable, unless the
local law on the subject is to the con-
trary, and it is presumed that the
method employed to release the power
is effective, unless it is not in accord-
ance with the local law relating spe-
cifically to releases or, in the absence
of such local law, is not in accordance
with the local law relating to similar
transactions.

(e) Partial exercise. If a general power
of appointment created on or before
October 21, 1942, is exercised only as to
a portion of the property subject to the
power, the exercise is considered to be
a transfer only as to the value of that
portion.

§25.2514-3 Powers of appointment cre-
ated after October 21, 1942.

(a) In general. The exercise, release,
or lapse (except as provided in para-
graph (c) of this section) of a general
power of appointment created after Oc-
tober 21, 1942, is deemed to be a trans-
fer of property by the individual pos-
sessing the power. The exercise of a
power of appointment that is not a
general power is considered to be a
transfer if it is exercised to create a
further power under certain cir-
cumstances (see paragraph (d) of this
section). See paragraph (c) of §25.2514—
1 for the definition of various terms
used in this section. See paragraph (b)
of this section for the rules applicable
to determine the extent to which joint
powers created after October 21, 1942,
are to be treated as general powers of
appointment.

(b) Joint powers created after October
21, 1942. The treatment of a power of
appointment created after October 21,
1942, which 1is exercisable only in
conjuction with another person is gov-
erned by section 2514(c)(3), which pro-
vides as follows:

(1) Such a power is not considered as
a general power of appointment if it is
not exercisable by the possessor except
with the consent or joinder of the cre-
ator of the power.

(2) Such power is not considered as a
general power of appointment if it is
not exercisable by the possessor except
with the consent or joinder of a person
having a substantial interest in the
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property subject to the power which is
adverse to the exercise of the power in
favor of the possessor, his estate, his
creditors, or the creditors of his estate.
An interest adverse to the exercise of a
power is considered as substantial if its
value in relation to the total value of
the property subject to the power is
not insignificant. For this purpose, the
interest is to be valued in accordance
with the actuarial principles set forth
in §25.2512-5 or, if it is not susceptible
to valuation under those provisions, in
accordance with the general principles
set forth in §25.2512-1. A taker in de-
fault of appointment under a power has
an interest which is adverse to an exer-
cise of the power. A coholder of the
power has no adverse interest merely
because of his joint possession of the
power nor merely because he is a per-
missible appointee under a power. How-
ever, a coholder of a power is consid-
ered as having an adverse interest
where he may possess the power after
the possessor’s death and may exercise
it at that time in favor of himself, his
estate, his creditors, or the creditors of
his estate. Thus, for example, if X, Y,
and Z held a power jointly to appoint
among a group of persons which in-
cludes themselves and if on the death
of X the power will pass to Y and Z
jointly, then Y and Z are considered to
have interests adverse to the exercise
of the power in favor of X. Similarly, if
on Y’s death the power will pass to Z,
Z is considered to have an interest ad-
verse to the exercise of the power in
favor of Y. The application of this sub-
paragraph may be further illustrated
by the following examples in each of
which it is assumed that the value of
the interest in question is substantial:

Example (1). The taxpayer and R are trust-
ees of a trust under which the income is to
be paid to the taxpayer for life and then to
M for life, and R is remainderman. The trust-
ees have power to distribute corpus to the
taxpayer. Since R’s interest is substantially
adverse to an exercise of the power in favor
of the taxpayer, the latter does not have a
general power of appointment. If M and the
taxpayer were trustees, M’s interest would
likewise be adverse.

Example (2). The taxpayer and L are trust-
ees of a trust under which the income is to
be paid to L for life and then to M for life,
and the taxpayer is remainderman. The
trustees have power to distribute corpus to
the taxpayer during L’s life. Since L’s inter-
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est is adverse to an exercise of the power in
favor of the taxpayer, the taxpayer does not
have a general power of appointment. If the
taxpayer and M were trustees, M’s interest
would likewise be adverse.

Example (3). The taxpayer and L are trust-
ees of a trust under which the income is to
be paid to L for life. The trustees can des-
ignate whether corpus is to be distributed to
the taxpayer or to A after L’s death. L’s in-
terest is not adverse to an exercise of the
power in favor of the taxpayer, and the tax-
payer therefore has a general power of ap-
pointment.

(3) A power which is exercisable only
in conjunction with another person,
and which after application of the rules
set forth in subparagraphs (1) and (2) of
this paragraph, constitutes a general
power of appointment, will be treated
as though the holders of the power who
are permissible appointees of the prop-
erty were joint owners of property sub-
ject to the power. The possessor, under
this rule, will be treated as possessed of
a general power of appointment over an
aliquot share of the property to be de-
termined with reference to the number
of joint holders, including the pos-
sessor, who (or whose estates or credi-
tors) are permissible appointees. Thus,
for example, if X, Y, and Z hold an un-
limited power jointly to appoint among
a group of persons, including them-
selves, but on the death of X the power
does not pass to Y and Z jointly, then
Y and Z are not considered to have in-
terests adverse to the exercise of the
power in favor of X. In this case, X is
considered to possess a general power
of appointment as to one-third of the
property subject to the power.

(c) Partial releases, lapses, and dis-
claimers of general powers of appointment
created after October 21, 1942—(1) Partial
release of power. The general principles
set forth in §25.2511-2 for determining
whether a donor of property (or of a
property right or interest) has divested
himself of all or any portion of his in-
terest therein to the extent necessary
to effect a completed gift are applica-
ble in determining whether a partial
release of a power of appointment con-
stitutes a taxable gift. Thus, if a gen-
eral power of appointment is partially
released so that thereafter the donor
may still appoint among a Ilimited
class of persons not including himself
the partial release does not effect a
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complete gift, since the possessor of
the power has retained the right to des-
ignate the ultimate beneficiaries of the
property over which he holds the power
and since it is only the termination of
such control which completes a gift.

(2) Power partially released before June
1, 1951. If a general power of appoint-
ment created after October 21, 1942, was
partially released prior to June 1, 1951,
so that it no longer represented a gen-
eral power of appointment, as defined
in paragraph (c) of §25.2514-1, the sub-
sequent exercise, release, or lapse of
the partially released power at any
time thereafter will not constitute the
exercise or release of a general power
of appointment. For example, assume
that A created a trust in 1943 under
which B possessed a general power of
appointment. By an instrument exe-
cuted in 1948 such general power of ap-
pointment was reduced in scope by B to
an excepted power. The inter vivos ex-
ercise in 1955, or in any ‘‘calendar pe-
riod” (as defined in §25.2502-1(c)(1))
thereafter, of such excepted power is
not considered an exercise or release of
a general power of appointment for
purposes of the gift tax.

(3) Power partially released after May
31, 1951. If a general power of appoint-
ment created after October 21, 1942, was
partially released after May 31, 1951,
the subsequent exercise, release or a
lapse of the power at any time there-
after, will constitute the exercise or re-
lease of a general power of appoint-
ment for gift tax purposes.

(4) Release or lapse of power. A release
of a power of appointment need not be
formal or express in character. For ex-
ample, the failure to exercise a general
power of appointment created after Oc-
tober 21, 1942, within a specified time
so that the power lapses, constitutes a
release of the power. In any case where
the possessor of a general power of ap-
pointment is incapable of validly exer-
cising or releasing a power, by reason
of minority, or otherwise, and the
power may not be validly exercised or
released on his behalf, the failure to
exercise or release the power is not a
lapse of the power. If a trustee has in
his capacity as trustee a power which
is considered as a general power of ap-
pointment, his resignation or removal
as trustee will cause a lapse of his
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power. However, section 2514(e) pro-
vides that a lapse during any calendar
year is considered as a release so as to
be subject to the gift tax only to the
extent that the property which could
have been appointed by exercise of the
lapsed power of appointment exceeds
the greater of (i) $5,000, or (ii) 5 percent
of the aggregate value, at the time of
the lapse, of the assets out of which, or
the proceeds of which, the exercise of
the lapsed power could be satisfied. For
example, if an individual has a non-
cumulative right to withdraw $10,000 a
year from the principal of a trust fund,
the failure to exercise this right of
withdrawal in a particular year will
not constitute a gift if the fund at the
end of the year equals or exceeds
$200,000. If, however, at the end of the
particular year the fund should be
worth only $100,000, the failure to exer-
cise the power will be considered a gift
to the extent of $5,000, the excess of
$10,000 over 5 percent of a fund of
$100,000. Where the failure to exercise a
power, such as a right of withdrawal,
occurs in more than a single year, the
value of the taxable transfer will be de-
termined separately for each year.

(5) Disclaimer of power created after
December 31, 1976. A disclaimer or re-
nunciation of a general power of ap-
pointment created in a transfer made
after December 31, 1976, is not consid-
ered a release of the power for gift tax
purposes if the disclaimer or renunci-
ation is a qualified disclaimer as de-
scribed in section 2518 and the cor-
responding regulations. For rules relat-
ing to when a transfer creating the
power occurs, see §25.2518-2(c)(3). If the
disclaimer or renunciation is not a
qualified disclaimer, it is considered a
release of the power.

(6) Disclaimer of power created before
January 1, 1977. A disclaimer or renun-
ciation of a general power of appoint-
ment created in a taxable transfer be-
fore January 1, 1977, in the person dis-
claiming is not considered a release of
the power. The disclaimer or renunci-
ation must be unequivocal and effec-
tive under local law. A disclaimer is a
complete and unqualified refusal to ac-
cept the rights to which one is entitled.
There can be no disclaimer or renunci-
ation of a power after its acceptance.
In the absence of facts to the contrary,
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the failure to renounce or disclaim
within a reasonable time after learning
of the existence of a power shall be pre-
sumed to constitute an acceptance of
the power. In any case where a power is
purported to be disclaimed or re-
nounced as to only a portion of the
property subject to the power, the de-
termination as to whether there has
been a complete and unqualified re-
fusal to accept the rights to which one
is entitled will depend on all the facts
and circumstances of the particular
case, taking into account the recogni-
tion and effectiveness of such a dis-
claimer under local law. Such rights
refer to the incidents of the power and
not to other interests of the possessor
of the power in the property. If effec-
tive under local law, the power may be
disclaimed or renounced without dis-
claiming or renouncing such other in-
terests.

(7) The first and second sentences of
paragraph (c)(5) of this section are ap-
plicable for transfers creating the
power to be disclaimed made on or
after December 31, 1997.

(d) Creation of another power in certain
cases. Paragraph (d) of section 2514 pro-
vides that there is a transfer for pur-
poses of the gift tax of the value of
property (or of property rights or inter-
ests) with respect to which a power of
appointment, which is not a general
power of appointment, created after
October 21, 1942, is exercised by cre-
ating another power of appointment
which, under the terms of the instru-
ments creating and exercising the first
power and under applicable local law,
can be validly exercised so as to (1)
postpone the vesting of any estate or
interest in the property for a period as-
certainable without regard to the date
of the creation of the first power, or (2)
(if the applicable rule against perpetu-
ities is stated in terms of suspensions
of ownership or of the power of alien-
ation, rather than of vesting) suspend
the absolute ownership or the power of
alienation of the property for a period
ascertainable without regard to the
date of the creation of the first power.
For the purpose of section 2514(d), the
value of the property subject to the
second power of appointment is consid-
ered to be its value unreduced by any
precedent or subsequent interest which
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is not subject to the second power.
Thus, if a donor has a power to appoint
$100,000 among a group consisting of his
children or grandchildren and during
his lifetime exercises the power by
making an outright appointment of
$75,000 and by giving one appointee a
power to appoint $25,000, no more than
$25,000 will be considered a gift under
section 2514(d). If, however, the donor
appoints the income from the entire
fund to a beneficiary for life with
power in the beneficiary to appoint the
remainder, the entire $100,000 will be
considered a gift under section 2514(d),
if the exercise of the second power can
validly postpone the vesting of any es-
tate or interest in the property or can
suspend the absolute ownership or
power of alienation of the property for
a period ascertainable without regard
to the date of the creation of the first
power.

(e) Examples. The application of this
section may be further illustrated by
the following examples in each of
which it is assumed, unless otherwise
stated, that S has transferred property
in trust after October 21, 1942, with the
remainder payable to R at L’s death,
and that neither L nor R has any inter-
est in or power over the enjoyment of
the trust property except as is indi-
cated separately in each example:

Example (1). The income is payable to L for
life. L has the power to cause the income to
be paid to R. The exercise of the right con-
stitutes the making of a transfer of property
under section 2511. L’s power does not con-
stitute a power of appointment since it is
only a power to dispose of his income inter-
est, a right otherwise possessed by him.

Example (2). The income is to be accumu-
lated during L’s life. L has the power to have
the income distributed to himself. If L’s
power is limited by an ascertainable stand-
ard (relating to health, etc.) as defined in
paragraph (c)(2) of §25.2514-1, the lapse of
such power will not constitute a transfer of
property for gift tax purposes. If I.’s power is
not so limited, its lapse or release during L’s
lifetime may constitute a transfer of prop-
erty for gift tax purposes. See especially
paragraph (c)(4) of §25.2514-3.

Example (3). The income is to be paid to L
for life. L has a power, exercisable at any
time, to cause the corpus to be distributed to
himself. L, has a general power of appoint-
ment over the remainder interest, the re-
lease of which constitutes a transfer for gift
tax purposes of the remainder interest. If in
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this example L had a power to cause the cor-
pus to be distributed only to X, L, would have
a power of appointment which is not a gen-
eral power of appointment, the exercise or
release of which would not constitute a
transfer of property for purposes of the gift
tax. Although the exercise or release of the
nongeneral power is not taxable under this
section, see §25.2514-1(b)(2) for the gift tax
consequences of the transfer of the life in-
come interest.

Example (4). The income is payable to L for
life. R has the right to cause the corpus to be
distributed to L at any time. R’s power is
not a power of appointment, but merely a
right to dispose of his remainder interest, a
right already possessed by him. In such a
case, the exercise of the right constitutes the
making of a transfer of property under sec-
tion 2511 of the value, if any, of his remain-
der interest. See paragraph (e) of §25.2511-1.

Example (5). The income is to be paid to L.

R has the right to appoint the corpus to him-
self at any time. R’s general power of ap-
pointment over the corpus includes a general
power to dispose of L’s income interest
therein. The lapse or release of R’s general
power over the income interest during his
life may constitute the making of a transfer
of property. See especially paragraph (c)(4)
of §25.2514-3.
[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28730, Dec. 29, 1972;
T.D. 7776, 46 FR 27642, May 21, 1981; T.D. 7910,
48 FR 40375, Sept. 7, 1983; T.D. 8095, 51 FR
28370, Aug. 7, 1986; T.D. 8744, 62 FR 68185, Dec.
31, 1997]

§25.2515-1 Tenancies by the entirety;
in general.

(a) Scope—(1) In general. This section
and §§25.2515-2 through 25.25615-4 do not
apply to the creation of a tenancy by
the entirety after December 31, 1981,
and do not reflect changes made to the
Internal Revenue Code by sections
702(k)(1)(A) of the Revenue Act of 1978,
or section 2002(c)(2) of the Tax Reform
Act of 1976.

(2) Special rule in the case of tenancies
created after July 13, 1988, if the donee
spouse is not a United States citizen.
Under section 2523(i)(3), applicable
(subject to the special treaty rule con-
tained in Public Law 101-239, section
7815(d)(14)) in the case of tenancies by
the entirety and joint tenancies cre-
ated between spouses after July 13,
1988, if the donee spouse is not a citizen
of the United States, the principles
contained in section 2515 and §§25.2515—
1 through 25.2515-4 apply in deter-
mining the gift tax consequences with
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respect to the creation and termi-
nation of the tenancy, except that the
election provided in section 2515(a)
(prior to repeal by the Economic Re-
covery Tax Act of 1981) and §25.2515-2
(relating to the donor’s election to
treat the creation of the tenancy as a
transfer for gift tax purposes) does not
apply.

(3) Nature of. An estate by the en-
tirety in real property is essentially a
joint tenancy between husband and
wife with the right of survivorship. As
used in this section and §§25.2515-2
through 25.2515-4, the term ‘‘tenancy
by the entirety’ includes a joint ten-
ancy between husband and wife in real
property with right of survivorship, or
a tenancy which accords to the spouses
rights equivalent thereto regardless of
the term by which such a tenancy is
described in local property law.

(b) Gift upon creation of tenancy by the
entirety; in general. During calendar
years prior to 1955 the contribution
made by a husband or wife in the cre-
ation of a tenancy by the entirety con-
stituted a gift to the extent that the
consideration furnished by either
spouse exceeded the value of the rights
retained by that spouse. The contribu-
tion made by either or both spouses in
the creation of such a tenancy during
the calendar year 1955, any calendar
year beginning before January 1, 1971,
or any calendar quarter beginning after
December 31, 1970, is not deemed a gift
by either spouse, regardless of the pro-
portion of the total consideration fur-
nished by either spouse, unless the
donor spouse elects (see §25.2515-2)
under section 2515(c) to treat such
transaction as a gift in the calendar
quarter or calendar year in which the
transaction is effected. See §25.2502—
1(c)(1) for the definition of calendar
quarter. However, there is a gift upon
the termination of such a tenancy,
other than by the death of a spouse, if
the proceeds received by one spouse on
termination of the tenancy are larger
than the proceeds allocable to the con-
sideration furnished by that spouse to
the tenancy. The creation of a tenancy
by the entirety takes place if (1) a hus-
band or his wife purchases property
and causes the title thereto to be con-
veyed to themselves as tenants by the

550



