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if at the time such benefit is provided
it is reasonable to believe that the em-
ployee will be able to exclude such ben-
efit from income under section 117 or
132.

[T.D. 8004, 50 FR 755, Jan. 7, 1985]

§31.3121(a)-2 Wages; when paid and
received.

(a) In general, wages are received by
an employee at the time that they are
paid by the employer to the employee.
Wages are paid by an employer at the
time that they are actually or con-
structively paid unless under para-
graph (c) of this section they are
deemed to be subsequently paid. For
provisions relating to the time when
tips received by an employee are
deemed paid to the employee, see
§31.3121(q)-1.

(b) Wages are constructively paid
when they are credited to the account
of or set apart for an employee so that
they may be drawn upon by him at any
time although not then actually re-
duced to possession. To constitute pay-
ment in such a case the wages must be
credited to or set apart for the em-
ployee without any substantial limita-
tion or restriction as to the time or
manner of payment or condition upon
which payment is to be made, and must
be made available to him so that they
may be drawn upon at any time, and
their payment brought within his own
control and disposition. For provisions
relating to the treatment of deductions
from remuneration as payments of re-
muneration, see §31.3123-1.

(c)(1) The first $100 of cash remunera-
tion paid, either actually or construc-
tively, by an employer in any calendar
year to an employee for—

(i) Service not in the course of the
employer’s trade or business, to which
§31.3121(a)(7)-1 is applicable, shall be
deemed to be paid by the employer to
the employee at the first moment of
time in such calendar year that the
sum of such cash payments made with-
in such year is at least $100; or

(ii) Service performed as a home
worker within the meaning of section
3121(d)(3)(C), to which §31.3121(a)(10)-1
is applicable, shall be deemed to be
paid by the employer to the employee
at the first moment of time in such
calendar year that the sum of such
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cash payments made within such year
is at least $100.

(2) Cash remuneration paid, either
actually or constructively, by an em-
ployer in any calendar year to an em-
ployee for domestic service in a private
home of the employer to which
§31.3121(a)(7)-1 is applicable, and before
the sum of the payments of such cash
remuneration equals or exceeds the ap-
plicable dollar threshold (as defined in
section 3121(x)) for such year, shall be
deemed to be paid by the employer to
the employee at the first moment of
time in such calendar year that the
sum of such cash payments made with-
in such year equals or exceeds the ap-
plicable dollar threshold (as defined in
section 3121(x)) for such year.

(3) Cash remuneration paid, either
actually or constructively, by an em-
ployer in any calendar year to an em-
ployee for agricultural labor to which
§31.3121(a)(8)-1 is applicable, and before
either of the events described in para-
graphs (c)(3)(i) and (c)(3)(ii) of this sec-
tion has occurred, shall be deemed to
be paid by the employer to the em-
ployee at the first moment of time in
such calendar year that—

(i) The sum of the payments of such
remuneration is $150 or more; or

(if) The employer’s expenditures for
agricultural labor in such calendar
year equals or exceeds $2,500, except
that this paragraph (c)(3)(ii) shall not
apply in determining when such remu-
neration is deemed to be paid under
this paragraph if such employee—

(A) Is employed as a hand-harvest la-
borer and is paid on a piece rate basis
in an operation which has been, and is
customarily and generally recognized
as having been, paid on a piece rate
basis in the region of employment;

(B) Commutes daily from his perma-
nent residence to the farm on which he
is so employed; and

(C) Has been employed in agriculture
less than 13 weeks during the preceding
calendar year.

(4) If an employer pays cash remu-
neration to an employee for two or
more of the types of service referred to
in this paragraph, the provisions of
this paragraph are to be applied sepa-
rately to the amount of remuneration
attributable to each type of service.
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(d)(1) The provisions of paragraphs
(a) and (b) of this section apply to any
payment of wages made on or after
January 1, 1955.

(2) The provisions of paragraph (c) of
this section that apply to any payment
of wages made for service not in the
course of the employer’s trade or busi-
ness or for service performed as a home
worker within the meaning of section
3121(d)(3)(C) apply to any such payment
made on or after January 1, 1978. The
provisions of paragraph (c) of this sec-
tion that apply to any payment of
wages made for domestic service in a
private home of the employer apply to
any such payment made on or after
January 1, 1994. The provisions of para-
graph (c) of this section that apply to
any payment of wages made for agri-
cultural labor apply to any such pay-
ment made on or after January 1, 1988.
For rules applicable to any payment of
wages for these services made prior to
the dates set forth in this paragraph
(d)(2), see §31.3121(a)-2 in effect at such
time (see 26 CFR part 31 contained in
the edition of 26 CFR Parts 30 to 39, re-
vised as of April 1, 2006).

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8306, July 2, 1964;
T.D. 7001, 34 FR 999, Jan. 23, 1969; T.D. 9266,
71 FR 35154, June 19, 2006]

§31.3121(a)-3 Reimbursement and
other expense allowance amounts.

(a) When excluded from wages. If a re-
imbursement or other expense allow-
ance arrangement meets the require-
ments of section 62(c) of the Code and
§1.62-2 and the expenses are substan-
tiated within a reasonable period of
time, payments made under the ar-
rangement that do not exceed the sub-
stantiated expenses are treated as paid
under an accountable plan and are not
wages. In addition, if both wages and
the reimbursement or other expense al-
lowance are combined in a single pay-
ment, the reimbursement or other ex-
pense allowance must be identified ei-
ther by making a separate payment or
by specifically identifying the amount
of the reimbursement or other expense
allowance.

(b) When included in wages—(1) Ac-
countable plans—(i) General rule. Except
as provided in paragraph (b)(1)(ii) of
this section, if a reimbursement or
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other expense allowance arrangement
satisfies the requirements of section
62(c) and §1.62-2, but the expenses are
not substantiated within a reasonable
period of time or amounts in excess of
the substantiated expenses are not re-
turned within a reasonable period of
time, the amount paid under the ar-
rangement in excess of the substan-
tiated expenses is treated as paid under
a nonaccountable plan, is included in
wages, and is subject to withholding
and payment of employment taxes no
later than the first payroll period fol-
lowing the end of the reasonable pe-
riod.

(ii) Per diem or mileage allowances. If a
reimbursement or other expense allow-
ance arrangement providing a per diem
or mileage allowance satisfies the re-
quirements of section 62(c) and §1.62-2,
but the allowance is paid at a rate for
each day or mile of travel that exceeds
the amount of the employee’s expenses
deemed substantiated for a day or mile
of travel, the excess portion is treated
as paid under a nonaccountable plan
and is included in wages. In the case of
a per diem or mileage allowance paid
as a reimbursement, the excess portion
is subject to withholding and payment
of employment taxes when paid. In the
case of a per diem or mileage allowance
paid as an advance, the excess portion
is subject to withholding and payment
of employment taxes no later than the
first payroll period following the pay-
roll period in which the expenses with
respect to which the advance was paid
(i.e., the days or miles of travel) are
substantiated. The Commissioner may,
in his discretion, prescribe special
rules in pronouncements of general ap-
plicability regarding the timing of
withholding and payment of employ-
ment taxes on per diem and mileage al-
lowances.

(2) Nonaccountable plans. If a reim-
bursement or other expense allowance
arrangement does not satisfy the re-
quirements of section 62(c) and §1.62-2
(e.g., the arrangement does not require
expenses to be substantiated or require
amounts in excess of the substantiated
expenses to be returned), all amounts
paid under the arrangement are treated
as paid under a nonaccountable plan,
are included in wages, and are subject



