§31.3121(b)(2)-1

§31.3121(b)(2)-1 Domestic service per-
formed by students for certain col-
lege organizations.

(a) Services of a household nature
performed in or about the club rooms
or house of a local college club, or in or
about the club rooms or house of a
local chapter of a college fraternity or
sorority, by a student who is enrolled
and regularly attending classes at a
school, college, or university are ex-
cepted from employment. For purposes
of this exception, the statutory tests
are the type of services performed by
the employee, the character of the
place where the services are performed,
and the status of the employee as a
student enrolled and regularly attend-
ing classes at a school, college, or uni-
versity.

(b) In general, services of a household
nature in or about the club rooms or
house of a local college club or local
chapter of a college fraternity or soror-
ity include services rendered by cooks,
waiters, butlers, maids, janitors, laun-
dresses, furnacemen, handymen, gar-
deners, housekeepers, and house-
mothers.

(c) A local college club or local chap-
ter of a college fraternity or sorority
does not include an alumni club or
chapter. If the club rooms or house of
a local college club or local chapter of
a college fraternity or sorority is used
primarily for the purpose of supplying
board or lodging to students or the
public as a business enterprise, the
services performed therein are not
within the exception.

(d) An organization is a school, col-
lege, or university within the meaning of
section 3121(b)(2) if its primary func-
tion is the presentation of formal in-
struction, it normally maintains a reg-
ular faculty and curriculum, and it
normally has a regularly enrolled body
of students in attendance at the place
where its educational activities are
regularly carried on. See section
170(b)(1)(A)(ii) and the regulations
thereunder.

(e) Services of a household nature are
not within the exception if performed
in or about rooming or lodging houses,
boarding houses, clubs (except local
college clubs) hotels, hospitals, elee-
mosynary institutions, or commercial
offices or establishments.
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(f) For provisions relating to domes-
tic service in a private home of the em-
ployer, see §31.3121(a)(7)-1.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 9167,
69 FR 76405, Dec. 21, 2004]

§31.3121(b)(3)-1 Family employment.

(a) Certain services are excepted
from employment because of the exist-
ence of a family relationship between
the employee and the individual em-
ploying him. The exceptions are as fol-
lows:

(1) Services performed by an indi-
vidual in the employ of his or her
spouse;

(2) (i) Services performed before 1961
by a father or mother in the employ of
his or her son or daughter;

(i) Services not in the course of the
employer’s trade or business, or domes-
tic service in a private home of the em-
ployer, performed after 1960 but prior
to 1968 by a father or mother in the em-
ploy of his or her son or daughter;

(iii) Services not in the course of the
employer’s trade or business, or domes-
tic service in a private home of the em-
ployer, performed after 1967 by a father
or mother in the employ of his or her
son or daughter unless (a) the employer
has a child (including an adopted child
or stepchild) living in his or her home
who is under age 18 or who has a men-
tal or physical condition which re-
quires the personal care and super-
vision of an adult for at least 4 contin-
uous weeks in the calendar quarter in
which the services are rendered; and (b)
the employer is during the calendar
quarter in which the services are ren-
dered:

(1) A widow or widower;

(2) A divorced person who has not re-
married; or

(3) A married person who has a
spouse living in the home who has a
mental or physical condition which re-
sults in such spouse’s being incapable
of caring for such child for at least 4
continuous weeks in the calendar quar-
ter in which the services are rendered;
and

(3) Services performed by a son or
daughter under the age of 21 in the em-
ploy of his or her father or mother.
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(b) Under paragraph (a) (1) and (2) (i)
of this section, the exception is condi-
tioned solely upon the family relation-
ship between the employee and the in-
dividual employing him. Under para-
graph (a)(2) (ii) and (iii) of this section,
in addition to the family relationship,
there is a further requirement that the
services performed after 1960 and before
1968 for purposes of paragraph (a)(2)(ii)
and after 1967 for purposes of paragraph
(@)(2)(iii) shall be services not in the
course of the employer’s trade or busi-
ness or shall be domestic service in a
private home of the employer. The
terms ‘‘services not in the course of the
employer’s trade or business’ and ‘‘do-
mestic service in a private home of the
employer” have the same meaning as
when used in §31.3121(a) (7)-1, except
that it is immaterial under paragraphs
(a)(2) (ii) and (iii) of this section wheth-
er or not such services are performed
on a farm operated for profit. The mere
fact that a mental or physical dis-
ability, whether temporary or perma-
nent, renders a child or spouse incapa-
ble of self-support does not necessarily
mean that the child requires the per-
sonal care and supervision of an adult
or that the spouse is incapable of car-
ing for a child within the meaning of
paragraph (a)(2)(iii) of this section. A
written statement by a doctor of the
existence of the mental or physical
condition of the child or spouse which
states that the child requires the per-
sonal care and supervision of an adult
or that the spouse is incapable of car-
ing for a child and which sets forth the
period of time during which the condi-
tion has existed and is likely to exist
will usually be sufficient evidence to
establish the existence and duration of
the condition at the time of the state-
ment. Under paragraph (a)(3) of this
section, in addition to the family rela-
tionship, there is a further requirement
that the son or daughter shall be under
the age of 21, and the exception con-
tinues only during the time that the
son or daughter is under the age of 21.

(c) Services performed in the employ
of a corporation are not within the ex-
ception. Services performed in the em-
ploy of a partnership are not within
the exception unless the requisite fam-
ily relationship exists between the em-
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ployee and each of the partners com-
prising the partnership.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6744, 29 FR 8311, July 2, 1964;
T.D. 7374, 40 FR 30950, July 24, 1975]

§31.3121(b)(4)-1 Services performed
on or in connection with a non-
American vessel or aircraft.

(a) Services performed within the
United States by an employee for an
employer ‘““on or in connection with” a
vessel not an American vessel, or “‘on
or in connection with’ an aircraft not
an American aircraft, are excepted
from employment if—

(1) The employee is employed by such
employer ““on and in connection with”
such vessel or aircraft when outside
the United States, and

(2) (i) The employee is not a citizen
of the United States, or (ii) the em-
ployer is not an American employer.

(b) An employee performs services on
and in connection with the vessel or
aircraft if he performs services on the
vessel or aircraft when outside the
United States which are also in connec-
tion with the vessel or aircraft. Serv-
ices performed on the vessel outside
the United States by employees as offi-
cers or members of the crew, or by em-
ployees of concessionaires, of the ves-
sel, for example, are performed under
such circumstances, since such services
are also connected with the vessel.
Similarly, services performed on the
aircraft outside the United States by
employees as officers or members of
the crew of the aircraft are performed
on and in connection with such air-
craft. Services may be performed on
the vessel or aircraft, however, which
have no connection with it, as in the
case of services performed by an em-
ployee while on the vessel or aircraft
merely as a passenger in the general
sense. For example, the services of a
buyer in the employ of a department
store while he is a passenger on a ves-
sel are not in connection with the ves-
sel.

(c) The expression ‘“‘on or in connec-
tion with” refers not only to services
performed on the vessel or aircraft but
also to services connected with the ves-
sel or aircraft which are not actually
performed on it (for example, shore



