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(1) Stock or otherwise an equity se-
curity, or

(2) A bond, debenture, note, or cer-
tificate or other evidence of indebted-
ness which is described in paragraphs
1), (2), and (3) of section 503(e).

(b) Special rule. In determining
whether a bond, debenture, note, or
certificate or other evidence of indebt-
edness is described in paragraphs (1),
(2), and (3) of section 503(e), any organi-
zation described in section 401(a) shall
be treated as an organization subject
to the provisions of section 503.

(Sec. 4975(e)(7) (88 Stat. 976;
4975(e)(7)))

[T.D. 7506, 42 FR 44394, Sept. 2, 1977]
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§54.4975-14 Election to pay an excise
tax for certain pre-1975 prohibited
transactions.

(a) In general. Section 2003(c)(1)(B) of
the Employee Retirement Income Se-
curity Act of 1974 (88 Stat. 978) provides
an election to pay an excise tax by cer-
tain persons involved prior to 1975 in
prohibited transactions within the
meaning of section 503 (b) or (g).

(b) Effect of election. If a valid elec-
tion is made under this section with re-
spect to a particular transaction, any
loss of exemption under section 501(a)
because of a prohibited transaction
within the meaning of section 503 (b) or
(g) shall not apply. Instead, the person
who made the election referred to in
this section shall be subject to the
taxes which would have been imposed
by section 4975 (a) or (b) as though sec-
tion 4975 had imposed a tax in respect
of the transaction. (However, section
4975(f)(1), relating to joint and several
liability, shall not apply to any person
who has not made an election under
this section, and interest for late pay-
ment of tax shall not begin to accrue
until after the date of the election.)
Such an election is irrevocable. How-
ever, the making of the election does
not affect the application of section
6501 for purposes of assessment and col-
lection of tax and section 6511 for pur-
poses of filing a claim for credit or re-
fund with respect to taxpayers and to
taxable years of taxpayers whose tax
liability is or may be affected by rea-
son of the nonapplication of a denial of
exempt status.
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(c) Method of election. A person shall
make the election referred to in this
section by filing the form issued for
such purpose by the Internal Revenue
Service, including therein the informa-
tion required by such form and the in-
structions issued with respect thereto,
and by paying the tax which the tax-
payer indicates is due at the time the
return is filed. To be valid the election
must be made prior to the later of De-
cember 6, 1976, or 120 days after the
date of notification referred to in
§1.503(a)-1(b) of this chapter (Income
Tax Regulations), relating to loss of
exemption for certain prohibited trans-
actions. If there has been no notifica-
tion of loss of exemption, the election
may be made at any time. However,
these limitations do not preclude an
agreement between the disqualified
person and the district director to ex-
tend the time within which the elec-
tion is permitted.

(d) Computation of section 4975 excise
tax. To the extent applicable, and sole-
ly for purposes associated with the
payment of a section 4975 excise tax
under the election referred to in this
section, §53.4941(e)-1 of this chapter
(Foundation Excise Tax Regulations) is
controlling.

(Sec. 2003(c)(1)(B) of the Employee Retire-
ment Income Security Act of 1974 (88 Stat.
978))

[T.D. 7489, 42 FR 27882, June 1, 1977]

§54.4975-15 Other transitional rules.

(a)-(c) [Reserved]

(d) Provision of certain services until
June 30, 1977—(1) In general. Section
2003(c)(2)(D) of the Employee Retire-
ment Income Security Act of 1974 (the
Act) (88 Stat. 979) provides that section
4975 shall not apply to the provision of
services before June 30, 1977, between a
plan and a disqualified person if the
three requirements contained in sec-
tion 2003(c)(2)(D) of the Act are met.
The first requirement is that such serv-
ices must be provided either (in) under
a binding contract in effect on July 1,
1974 (or pursuant to a renewal or modi-
fication of such contract); or (ii) by a
disqualified person who ordinarily and
customarily furnished such services on
June 30, 1974. The second requirement
is that the services be provided on
terms that remain at least as favorable
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to the plan as an arm’s-length trans-
action with an unrelated party would
be.

For this purpose, such services are pro-
vided on terms that remain at least as
favorable to the plan as an arms-length
transaction with an unrelated party
would be if, at the time of execution
(or renewal) of such binding contract,
the contract (or renewal) is on terms at
least as favorable to the plan as an
arm’s-length transaction with an unre-
lated party would be. However, if in a
normal commercial setting an unre-
lated party in the position of the plan
could be expected to insist upon a re-
negotiation or termination of a binding
contract, the plan must so act. Thus,
for example, if a disqualified person
provides services to a plan on a month-
to-month basis, and a party in the posi-
tion of the plan could be expected to
renegotiate the price paid under such
contract because of a decline in the
fair market value of such services, the
plan must so act in order to avoid par-
ticipation in a prohibited transaction.
The third requirement is that the pro-
vision of services must not be, or have
been, at the time of such provision a
prohibited transaction within the
meaning of section 503(b) or the cor-
responding provisions of prior law. If
these three requirements are met, sec-
tion 4975 will apply neither to services
provided before June 30, 1977 (both to
customers to whom such services were
being provided on June 30, 1974, and to
new customers) nor to the receipt of
compensation therefor. Thus, if these
three requirements are met, section
4975 will not apply until June 30, 1977,
to the provision of services to a plan by
a disqualified person (including a fidu-
ciary) even if such services could not
be furnished pursuant to the exemption
provisions of sections 4975(d)(2) or (6)
and §54.4975-6. For example, if the
three requirements of section
2003(c)(2)(D) of the Act are met, a per-
son serving as fiduciary to a plan who
already receives full-time pay from an
employer or an association of employ-
ers, whose employees are participants
in such plan, or from an employee or-
ganization whose members are partici-
pants in such plan, may continue to re-
ceive reasonable compensation from
the plan for services rendered to the
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plan before June 30, 1977. Similarly,
until June 30, 1977, a plan consultant
who may be a fiduciary because of the
nature of the consultative and adminis-
trative services being provided may, if
these three requirements are met, con-
tinue to cause the sale of insurance to
the plan and continue to receive com-
missions for such sales from the insur-
ance company writing the policy. Fur-
ther, if the three requirements of sec-
tion 2003 (¢)(2)(D) of the Act are met, a
securities broker dealer who renders
investment advice to a plan for a fee,
thereby becoming a fiduciary may fur-
nish other services to the plan, such as
brokerage services, and receives com-
pensation therefor. Also, if a registered
representative of such a broker-dealer
were a fiduciary, the registered rep-
resentative may receive compensation,
including commissions, for brokerage
services performed before June 30, 1977.

(2) Persons deemed to be June 30, 1974,
service providers. A disqualified person
with respect to a plan which did not,
on June 30, 1974, ordinarily and custom-
arily furnish a particular service, will
nevertheless be considered to have or-
dinarily and customarily furnished
such service on June 30, 1974, for pur-
poses of this section and section
2003(c)(2)(D) of the Act, if either of the
following conditions are met:

(i) At least 50 percent of the out-
standing beneficial interests of such
disqualified person are owned directly
or through one or more intermediaries
by the same person or persons who
owned, directly or through one or more
intermediaries, at least 50 percent of
the outstanding beneficial interests of
a person who ordinarily and custom-
arily furnished such service on June 30,
1974; or

(ii) Control, or the power to exercise
a controlling influence over the man-
agement and policies of such disquali-
fied person is possessed, directly or
through one or more intermediaries, by
the same person or persons who pos-
sessed directly or through one or more
intermediaries control, or the power to
exercise a controlling influence over
the management and policies of a per-
son who ordinarily and customarily
furnished such service on June 30, 1974.
For purposes of this paragraph (d)(2) a
person shall be deemed to be an
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“intermediary’’ of another person if at
least 50 percent of the outstanding ben-
eficial interests of such person are
owned by such other person, directly or
indirectly, or if such other person con-
trols or has the power to exercise a
controlling influence over the manage-
ment and policies of such person.

(3) Examples. The principals of
§54.4975-15(d)(2) may be illustrated by
the following examples.

Example (I). A owns 50 percent of the out-
standing beneficial interests of ABC Partner-
ship which ordinarily and customarily fur-
nished certain services on June 30, 1974. On
July 2, 1974, ABC Partnership was incor-
porated into ABC Corporation with one class
of stock outstanding. A owns 50 percent of
the shares of such stock. ABC Corporation
furnishes the same services that were fur-
nished by ABC Partnership on June 30, 1974.
ABC Corporation will be deemed to have or-
dinarily and customarily furnished such
services on June 30, 1974, for purposes of sec-
tion 2003(c)(2)(D) of the Act.

Example (2). A and B together own 100 per-
cent of the beneficial interests of AB Part-
nership, which ordinarily and customarily
furnished certain services on June 30, 1974.
On September 1, 1974, AB Partnership was in-
corporated into AB Corporation with one
class of stock outstanding. A and B each own
20 percent of such outstanding class of stock
and together have control over the manage-
ment and policies of AB Corporation. AB
Corporation furnishes the same services that
were furnished by AB Partnership on June
30, 1974. AB Corporation will be deemed to
have ordinarily and customarily furnished
such services on June 30, 1974, for purposes of
section 2003(c)(2)(D) of the Act.

Example (3). On June 30, 1974, M Corpora-
tion was ordinarily and customarily fur-
nishing certain services. On that date, X, Y
and Z together owned 50 percent of all class-
es of the outstanding shares of M Corpora-
tion. On January 28, 1975, all of the share-
holders of M Corporation exchanged their
shares in M Corporation for shares of a new
N Corporation. As a result of that exchange,
X, Y and Z together own 50 percent of the
common stock of N Corporation, the only
class of N Corporation stock outstanding
after the exchange. N Corporation furnishes
the services formerly furnished by M Cor-
poration. N Corporation will be deemed to
have ordinarily and customarily furnished
such services on June 30, 1974, for purposes of
section 2003(c)(2)(D) of the Act.

Example (4). 1 Corporation ordinarily and
customarily furnished certain services on
June 30, 1974. On November 3, 1975, I Corpora-
tion organizes a wholly owned subsidiary, S
Corporation, which furnishes the same serv-
ices ordinarily and customarily furnished by
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I Corporation on June 30, 1974. S Corporation
will be deemed to have ordinarily and cus-
tomarily furnished such services on June 30,
1974, for purposes of section 2003(c)(2)(D) of
the Act.

Example (5). X Corporation, wholly-owned
and controlled by A, ordinarily and custom-
arily furnished certain services on June 30,
1974. Y Corporation did not perform such
services on that date. On January 2, 1976, X
Corporation is merged into Y Corporation
and although A received less than 50 percent
of the total outstanding shares of Y Corpora-
tion, after such merger A has control over
the management and policies of Y Corpora-
tion. Y Corporation furnishes the same serv-
ices that were formerly furnished by X Cor-
poration. Y Corporation will be deemed to
have ordinarily and customarily furnished
such services on June 30, 1974, for purposes of
section 2003(c)(2)(D) of the Act.

[T.D. 7491, 42 FR 32388, June 24, 1977]

§54.4976-1T Questions and answers
relating to taxes with respect to
welfare benefit funds (temporary).

Q-1: What does section 4976 provide?

A-1: Section 4976 imposes a tax on
employers who provide disqualified
benefits through a welfare benefit fund.
The tax imposed is equal to 100 percent
of the disqualified benefit.

Q-2: What constitutes a disqualified
benefit?

A-2: A disqualified benefit is (a) any
post-retirement medical or life insur-
ance benefit provided with respect to a
key employee (as defined in section
419A(d)(3)) through a welfare benefit
fund if a separate account is required
to be established for such employee
under section 419A(d) and the cost for
such coverage is not charged against or
paid from such separate account; (b)
any post-retirement medical or life in-
surance benefit provided through a wel-
fare benefit fund with respect to an in-
dividual in whose favor discrimination
is prohibited unless the plan of which
the fund is a part meets the require-
ments of section 505(b) with respect to
that benefit; and (¢) any portion of the
fund which reverts to the benefit of the
employer. A post-retirement medical
or life insurance benefit provided with
respect to a key employee will not con-
stitute a disqualified benefit even
though such benefit is not provided
through a separate account if the cost
of such benefit is paid by the employer
in the taxable year in which the benefit
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