§54.4978-1T7

of one of those lines of business for pur-
poses of section 132(a) (1) and (2), but
not for purposes of section 132(g)(2).

@-2: Under what circumstances does
the elective grandfather rule of section
4977 apply?

A-2: If:

(a) An election under section 4977 is
in effect with respect to an employer
for any calendar year, and

(b) On and after January 1, 1984, at
least 85 percent of the employees of the
employer in all of its lines of business
which existed on January 1, 1984, were
entitled to employee discounts or serv-
ices provided by the employer in one
line of business,

then all employees of any line of busi-
ness of the employer which was in ex-
istence on January 1, 1984, are treated,
for purposes of section 132(a) (1) and (2)
(but mnot for purposes of section
132(g)(2)) as employees of the one line
of business referred to in (b) of this Q/
A-2.

@-3: How does an employer make the
election provided for in section 4977?

A-3: An employer must file a state-
ment with the director of the service
center with which the employer’s tax
returns are filed. The statement must
indicate that the employer is electing
to apply the provisions of section 4977
to one or more of the employer’s lines
of business and must contain the fol-
lowing information:

(a) The employer’s name, address,
and taxpayer identification number;

(b) A description of all of the employ-
er’s lines of business in existence on
January 1, 1984; and

(c) For each lines of business which is
to have as an employee for purposes of
section 132(a) (1) and (2) an individual
but for the election under section 4977
would not be treated as an employee
for purposes of section 132(a) (1) and (2):

(1) A description of the no-additional-
cost service or qualified employee dis-
count (including, with respect to dis-
counts, the percentage discount) to be
offered to employees pursuant to sec-
tion 4977 in such line of business, and

(2) With respect to employees in all
of the employer’s lines of business in
existence on January 1, 1984, the num-
ber of such employees and the number
entitled to the described fringe benefit.
Such numbers may be determined as of

26 CFR Ch. | (4-1-06 Edition)

a date which does not precede the date
the election is filed by more than 30
days.

®@—4: In order to make a timely sec-
tion 4977 election, when must an em-
ployer file the election statement?

A—4: Except as otherwise provided in
the second sentence of this answer, the
employer must file the election state-
ment before the end of the calendar
year preceding the year for which the
election is to apply. For calendar year
1985, however, the employer has until
March 31, 1985, to file the election
statement. However, the Commissioner
may, in his discretion, extend the
March 31, 1985 deadline to a later date.

@-5: Does section 4977 apply to all
calendar years following the calendar
year in which the election is made?

A-5: Yes, unless the employer re-
vokes the election.

@-6: When is a revocation effective?

A-6: A revocation is effective with re-
spect to the calendar year following
the calendar year in which it is filed.

@-7: If an employer does not make a
timely section 4977 election with re-
spect to 1985, will the employer be enti-
tled to make an election with respect
to any subsequent year?

A-7: No.

@-8: If an employer revokes a section
4977 election, is the employer entitled
to elect the application of section 4977
for subsequent years?

A-8: No.

[T.D. 8004, 50 FR 758, Jan. 7, 1985]

§54.4978-1T Questions and answers
relating to the tax on certain dis-
positions by employee stock owner-
ship plans and certain cooperatives
(temporary).

Q-1: What does section 4978 provide?

A-1: Section 4978 imposes a tax (as
determined under section 4978(b) and
Q&A-2 of this section) on the amount
realized on the disposition of any quali-
fied securities, if:

(a) An employee stock ownership
plan or eligible worker-owned coopera-
tive acquires any qualified securities in
a sale to which section 1042 applies;

(b) Such plan or cooperative disposes
of any qualified securities during the 3-
year period after the date on which any
qualified securities were acquired in
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the sale to which section 1042 applies;
and

(c) Either (1) the percentage of the
total outstanding shares of the class of
employer securities of which the dis-
posed qualified securities are a part
held by such plan or cooperative after
such disposition is less than the per-
centage of the total outstanding shares
of such class of employer securities
held immediately after the sale to
which section 1042 applies, or (2) the
value of the employer securities held
by such plan or cooperative imme-
diately after such disposition is less
than 30 percent of the total value of all
employer securities outstanding at
that time. For purposes of this section,
the following terms have the same
meanings given to such terms by the
identified provisions: ‘‘employee stock
ownership plan” (section 4975(e)(7));
“‘qualified securities” (section
1042(b)(1)); ‘‘eligible worker-owned co-
operative’” (section 1042(b)(2)); ‘‘em-
ployer securities’” (section 409(1)). For
purposes of determining what con-
stitutes a disposition to which section
4978 applies, see Q&A-3 of this section.

Q-2: What is the amount of tax im-
posed under section 4978?

A-2: Section 4978 imposes a tax of 10
percent of the amount realized on the
disposition of qualified securities. The
amount realized that is subject to tax
under section 4978 shall not exceed that
portion of the amount realized that is
allocable to qualified securities ac-
quired within the 3-year period prior to
the date of disposition and to which
section 1042 applied (‘‘restricted quali-
fied securities’). In determining the
amount realized (except as otherwise
provided in Q&A-3 of this section), any
disposition of employer securities with
respect to which the condition con-
tained in provision (c) of Q&A-1 is met
shall be treated, first, as a disposition
of restricted qualified securities (on a
first in, first out basis) and, thereafter,
as a disposition of any other employer
securities. Thus, for example, if a plan
disposes of more employer securities
than the number of restricted qualified
securities held by the plan at that time
and immediately after such disposition
the value of the employer securities
held by the plan is less than 30 percent
of the total value of all outstanding

§54.4978-1T7

employer securities, the portion of the
total amount realized that is allocable
to restricted qualified securities sub-
ject to tax under section 4978 is deter-
mined by multiplying the total amount
realized on the disposition by a frac-
tion, the numerator of which is the
total value of restricted qualified secu-
rities included in the disposition and
the denominator of which is the total
value of employer securities in the dis-
position.

Q-3: What constitutes a ‘‘disposition”
under section 49787

A-3: (a) Under section 4978, the term
“disposition’ includes any sale, ex-
change, or distribution. However, in
the case of any exchange of qualified
securities for stock of another corpora-
tion in any reorganization described in
section 368(a)(1), such exchange shall
not be treated as a disposition for pur-
poses of section 4978.

(b) Section 4978 shall not apply to
any disposition of qualified securites
which is made by reason of:

(1) The death of the employee;

(2) The retirement of the employee
after the employee has attained 59%
years of age;

(3) The disability of the employee
(within the meaning of section
72(m)(5)); or

(4) The separation of the employee
from service for any period which re-
sults in a 1-year break in service (with-
in the meaning of section 411(a)(6)(A)).

Any disposition of employer securi-
ties within this paragraph and any dis-
position of employer securities with re-
spect to which the condition contained
in provision (c) of Q&A-1 of this section
is not met shall be treated, first, as a
disposition of securities that are not
restricted qualified securities and,
thereafter, as a disposition of re-
stricted qualified securities (on a first-
in, first-out basis).

(c) If restricted qualified securities
held by an employee stock ownership
plan or eligible worker-owned coopera-
tive no longer meet the definition of
qualified securities (‘‘old restricted
qualified securities’’) as a result of a
transaction changing (1) the status of a
corporation as an employer, or as a
member of a controlled group of cor-
porations including the employer, or
(2) the existence of employer securities
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of the type described in section
409(1)(1), the disposition of such securi-
ties shall not be treated as a disposi-
tion of restricted qualified securites to
which the tax under section 4978 is im-
posed if, within 90 days after such dis-
position, securities meeting the re-
quirements of section 409(1) (‘‘new re-
stricted qualified securities’) that are
of equal value to the old restricted
qualfied securities (at the time of the
disposition of the old restricted quali-
fied securities) are substituted for such
old restricted qualified securities. How-
ever, for purposes of determining the
tax imposed under section 4978, old re-
stricted qualified securities shall not
be treated as if they retained their sta-
tus as restricted qualified securities
and new restricted qualified securities
derived from the disposition of old re-
stricted qualified securities pursuant
to the preceding sentence shall be
treated as restricted qualified securi-
ties for the remaining portion of the
period during which the disposition of
the old restricted qualified securities
would have been subject to tax under
section 4978.

Q-4: To whom does the tax under sec-
tion 4978 apply?

A-4: The tax under section 4978 is im-
posed on the domestic corporation (or
corporations) or the eligible worker-
owned cooperative that made the writ-
ten statement of consent as described
in section 1042(a)(2)(B) and Q&A-2 of
§1.1042-1T with respect to the disposi-
tion of the restricted qualified securi-
ties.

Q-5: When does section 4978, as en-
acted by the Tax Reform Act of 1984,
become effective?

A-b: Section 4978 applies to the dis-
position of qualified securities acquired
in a sale to which section 1042 applies.
See Q&A-6 of §1.1042-1T for the effec-
tive date of section 1042.

[T.D. 8073, 51 FR 4336, Feb. 4, 1986]

§54.4979-0 Excise tax on certain ex-
cess contributions and excess ag-
gregate contributions; table of con-
tents.

This section contains the captions
that appear in §54.4979.
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$54.4979-1 Excise tax on certain excess con-
tributions and excess aggregate contribu-
tions.

(a) In general.

(1) General rule.

(2) Liability for tax.

(3) Due date and form for payment of tax.

(4) Special rule for simplified employee
pensions.

(b) Definitions.

(1) Excess aggregate contributions.

(2) Excess contributions.

(3) Plan.

(c) No tax when excess distributed within
2% months of close of year or additional em-
ployer contributions made.

(1) General rule.

(2) Tax treatment of distributions.

(3) Income.

(4) Example.

(d) Effective date.

(1) General rule.

(2) Section 403(b) annuity contracts.

(3) Collectively bargained plans and plans
of state or local governments.

(4) Plan years beginning before January 1,
1992.

[T.D. 8357, 56 FR 40550, Aug. 15, 1991; 57 FR
10290, Mar. 25, 1992, as amended by T.D. 8581,
59 FR 66181, Dec. 23, 1994]

§54.4979-1 Excise tax on certain ex-
cess contributions and excess ag-
gregate contributions.

(a) In general—(1) General rule. In the
case of any plan (as defined in para-
graph (b)(3) of this section), there is
imposed a tax for the employer’s tax-
able year equal to 10 percent of the
sum of:

(i) Any excess contributions under a
plan for the plan year ending in the
taxable year; and

(ii) Any excess aggregate contribu-
tions under the plan for the plan year
ending in the taxable year.

(2) Liability for tax. The tax imposed
by paragraph (a)(1) of this section is to
be paid by the employer. In the case of
a collectively bargained plan to which
section 413(b) applies, all employers
who are parties to the collective bar-
gaining agreement and whose employ-
ees are participants in the plan are
jointly and severally liable for the tax.

(3) Due date and form for payment of
tax—(i) The tax described in paragraph
(a)(1) of this section is due on the last
day of the 15th month after the close of
the plan year to which the excess con-
tributions or excess aggregate con-
tributions relate.
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