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energy technologies and product com-
mercialization interested in partici-
pating in the service. Such data base
shall, at a minimum, include faculty of
institutions of higher education, re-
tired manufacturing experts, and Na-
tional Laboratory personnel.

(3) The services provided by the En-
ergy Technology Commercialization
Services Program established under
this subpart shall be available to any
small or start-up business. Such serv-
ice programs shall charge fees which
are affordable to a party eligible for as-
sistance, which shall be determined by
examining factors, including the fol-
lowing: the costs of the services re-
ceived; the need of the recipient for the
services; and the ability of the recipi-
ent to pay for the services.

[61 FR 35895, July 8, 1996, as amended at 62
FR 26727, May 14, 1997; 64 FR 46114, Aug. 24,
1999]

§420.18 Expenditure prohibitions and
limitations.

(a) No financial assistance provided
to a State under this subpart shall be
used:

(1) For construction, such as con-
struction of mass transit systems and
exclusive bus lanes, or for construction
or repair of buildings or structures;

(2) To purchase land, a building or
structure or any interest therein;

(3) To subsidize fares for public trans-
portation;

(4) To subsidize utility rate dem-
onstrations or State tax credits for en-
ergy conservation measures or renew-
able energy measures; or

(5) To conduct, or purchase equip-
ment to conduct, research, develop-
ment or demonstration of energy effi-
ciency or renewable energy techniques
and technologies not commercially
available.

(b) No more than 20 percent of the fi-
nancial assistance awarded to the
State for this program shall be used to
purchase office supplies, library mate-
rials, or other equipment whose pur-
chase is not otherwise prohibited by
this section. Nothing in this paragraph
shall be read to apply this 20 percent
limitation to petroleum violation es-
crow funds used under this subpart.

(c) Demonstrations of commercially
available energy efficiency or renew-
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able energy techniques and tech-
nologies are permitted, and are not
subject to the prohibitions of
§420.18(a)(1), or to the limitation on
equipment purchases of §420.18(b).

(d) A State may use regular or re-
volving loan mechanisms to fund SEP
services which are consistent with this
subpart and which are included in the
State’s approved SEP plan. The State
may use loan repayments and any in-
terest on the loan funds only for activi-
ties which are consistent with this sub-
part and which are included in the
State’s approved SEP plan.

(e) A State may use funds under this
subpart for the purchase and installa-
tion of equipment and materials for en-
ergy efficiency measures and renewable
energy measures, including reasonable
design costs, subject to the following
terms and conditions:

(1) Such use must be included in the
State’s approved plan and, if funded by
petroleum violation escrow funds, must
be consistent with any judicial or ad-
ministrative terms and conditions im-
posed upon State use of such funds;

(2) A State may use for these pur-
poses no more than 50 percent of all
funds allocated by the State to SEP in
a given year, regardless of source, ex-
cept that this limitation shall not in-
clude regular and revolving loan pro-
grams funded with petroleum violation
escrow funds, and is subject to waiver
by DOE for good cause. Loan docu-
ments shall ensure repayment of prin-
cipal and interest within a reasonable
period of time, and shall not include
provisions of loan forgiveness.

(3) Buildings owned or leased by the
United States are not eligible for en-
ergy efficiency measures or renewable
energy measures under paragraph (e) of
this section;

(4) Funds must be used to supplement
and no funds may be used to supplant
weatherization activities under the
Weatherization Assistance Program for
Low-Income Persons, under 10 CFR
part 440;

(5) Subject to paragraph (f) of this
section, a State may use a variety of fi-
nancial incentives to fund purchases
and installation of materials and
equipment under paragraph (e) of this
section including, but not limited to,
regular loans, revolving loans, loan
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buy-downs, performance contracting,
rebates and grants.

(f) The following mechanisms are not
allowed for funding the purchase and
installation of materials and equip-
ment under paragraph (e) of this sec-
tion:

(1) Rebates for more than 50 percent
of the total cost of purchasing and in-
stalling materials and equipment
(States shall set appropriate restric-
tions and limits to insure the most effi-
cient use of rebates); and

(2) Loan guarantees.

[61 FR 35895, July 8, 1996, as amended at 62
FR 26727, May 14, 1997; 64 FR 46114, Aug. 24,
1999]

§420.19 Administrative review.

(a) A State shall have 20 days from
the date of receipt of a decision under
§420.14 to file a notice requesting ad-
ministrative review in accordance with
paragraph (b) of this section. If an ap-
plicant does not timely file such a no-
tice, the decision under §420.14 shall be-
come final for DOE.

(b) A notice requesting administra-
tive review shall be filed with the cog-
nizant Regional Office Director and
shall be accompanied by a written
statement containing supporting argu-
ments. If the cognizant Regional Office
Director has disapproved an entire ap-
plication for financial assistance, the
State may request a public hearing.

(c) A notice or any other document
shall be deemed filed under this section
upon receipt.

(d) On or before 15 days from receipt
of a notice requesting administrative
review which is timely filed, the cog-
nizant Regional Office Director shall
forward to the Deputy Assistant Sec-
retary, the notice requesting adminis-
trative review, the decision under
§420.14 as to which administrative re-
view is sought, a draft recommended
final decision for concurrence, and any
other relevant material.

(e) If the State requests a public
hearing on the disapproval of an entire
application for financial assistance
under this subpart, the Deputy Assist-
ant Secretary, within 15 days, shall
give actual notice to the State and
FEDERAL REGISTER notice of the date,
place, time, and procedures which shall
apply to the public hearing. Any public
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hearing under this section shall be in-
formal and legislative in nature.

(f) On or before 45 days from receipt
of documents under paragraph (d) of
this section or the conclusion of the
public hearing, whichever is later, the
Deputy Assistant Secretary shall con-
cur in, concur in as modified, or issue
a substitute for the recommended deci-
sion of the cognizant Regional Office
Director.

(g) On or before 15 days from the date
of receipt of the determination under
paragraph (f) of this section, the Gov-
ernor may file an application for dis-
cretionary review by the Assistant Sec-
retary. On or before 15 days from filing,
the Assistant Secretary shall send a
notice to the Governor stating whether
the Deputy Assistant Secretary’s de-
termination will be reviewed. If the As-
sistant Secretary grants a review, a de-
cision shall be issued no later than 60
days from the date review is granted.
The Assistant Secretary may not issue
a notice or decision under this para-
graph without the concurrence of the
DOE Office of General Counsel.

(h) A decision under paragraph (f) of
this section shall be final for DOE if
there is no review under paragraph (g)
of this section. If there is review under
paragraph (g) of this section, the deci-
sion thereunder shall be final for DOE
and no appeal shall lie elsewhere in
DOE.

(i) Prior to the effective date of the
termination or suspension of a grant
award for failure to implement an ap-
proved State plan in compliance with
the requirements of this subpart, a
grantee shall have the right to written
notice of the basis for the enforcement
action and of the opportunity for pub-
lic hearing before the DOE Financial
Assistance Appeals Board notwith-
standing any provisions to the con-
trary of 10 CFR 600.22, 600.24, 600.25, and
600.243. To obtain a public hearing, the
grantee must request an evidentiary
hearing, with prior FEDERAL REGISTER
notice, in the election letter submitted
under Rule 2 of 10 CFR 1024.4 and the
request shall be granted notwith-
standing any provisions to the con-
trary of Rule 2.

[61 FR 35895, July 8, 1996, as amended at 64
FR 46114, Aug. 24, 1999]
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