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conducted by gas, water, or electric 
utilities and generally available to cus-
tomers of such utilities; 

(2) Accepting financial incentives, 
goods, or services generally available 
from any such utility to increase en-
ergy efficiency or to conserve water or 
manage electricity demand; or 

(3) Entering into negotiations with 
electric, water, and gas utilities to de-
sign cost-effective demand manage-
ment and conservation incentive pro-
grams to address the unique needs of 
each Federal agency. 

(c) Promoting competition. To the ex-
tent allowed by law, Federal agencies 
should encourage utilities to select 
contractors for the conduct of utility 
incentive programs in a competitive 
manner to the maximum extent prac-
ticable. 

(d) Interpretations. The permissive 
provisions of this subpart shall be lib-
erally construed to effectuate the ob-
jectives of Title VIII of the National 
Energy Conservation Policy Act, 42 
U.S.C. 8287–8287c. 

[60 FR 18334, Apr. 10, 1995, as amended at 60 
FR 19343, Apr. 18, 1995; 65 FR 39786, June 28, 
2000] 

§ 436.31 Definitions. 
As used in this subpart— 
Act means Title VIII of the National 

Energy Conservation Policy Act. 
Annual energy audit means a proce-

dure including, but not limited to, 
verification of the achievement of en-
ergy cost savings and energy unit sav-
ings guaranteed resulting from imple-
mentation of energy conservation 
measures and determination of wheth-
er an adjustment to the energy base-
line is justified by conditions beyond 
the contractor’s control. 

Building means any closed structure 
primarily intended for human occu-
pancy in which energy is consumed, 
produced, or distributed. 

Detailed energy survey means a proce-
dure which may include, but is not lim-
ited to, a detailed analysis of energy 
cost savings and energy unit savings 
potential, building conditions, energy 
consuming equipment, and hours of use 
or occupancy for the purpose of con-
firming or revising technical and price 
proposals based on the preliminary en-
ergy survey. 

DOE means Department of Energy. 
Energy baseline means the amount of 

energy that would be consumed annu-
ally without implementation of energy 
conservation measures based on histor-
ical metered data, engineering calcula-
tions, submetering of buildings or en-
ergy consuming systems, building load 
simulation models, statistical regres-
sion analysis, or some combination of 
these methods. 

Energy conservation measures means 
measures that are applied to an exist-
ing Federally owned building or facil-
ity that improves energy efficiency, 
are life-cycle cost-effective under sub-
part A of this part, and involve energy 
conservation, cogeneration facilities, 
renewable energy sources, improve-
ments in operation and maintenance 
efficiencies, or retrofit activities. 

Energy cost savings means a reduction 
in the cost of energy and related oper-
ation and maintenance expenses, from 
a base cost established through a meth-
odology set forth in an energy savings 
performance contract, utilized in an 
existing federally owned building or 
buildings or other federally owned fa-
cilities as a result of— 

(1) The lease or purchase of operating 
equipment, improvements, altered op-
eration and maintenance, or technical 
services; or 

(2) The increased efficient use of ex-
isting energy sources by cogeneration 
or heat recovery, excluding any cogen-
eration process for other than a feder-
ally owned building or buildings or 
other federally owned facilities. 

Energy savings performance contract 
means a contract which provides for 
the performance of services for the de-
sign, acquisition, installation, testing, 
operation, and, where appropriate, 
maintenance and repair of an identified 
energy conservation measure or series 
of measures at one or more locations. 

Energy unit savings means the deter-
mination, in electrical or thermal 
units (e.g., kilowatt hour (kwh), kilo-
watt (kw), or British thermal units 
(Btu)), of the reduction in energy use 
or demand by comparing consumption 
or demand, after completion of con-
tractor-installed energy conservation 
measures, to an energy baseline estab-
lished in the contract. 
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Facility means any structure not pri-
marily intended for human occupancy, 
or any contiguous group of structures 
and related systems, either of which 
produces, distributes, or consumes en-
ergy. 

Federal agency has the meaning given 
such term in section 551(1) of Title 5, 
United States Code. 

Preliminary energy survey means a 
procedure which may include, but is 
not limited to, an evaluation of energy 
cost savings and energy unit savings 
potential, building conditions, energy 
consuming equipment, and hours of use 
or occupancy, for the purpose of devel-
oping technical and price proposals 
prior to selection. 

Secretary means the Secretary of En-
ergy. 

§ 436.32 Qualified contractors lists. 
(a) DOE shall prepare a list, to be up-

dated annually, or more often as nec-
essary, of firms qualified to provide en-
ergy cost savings performance services 
and grouped by technology. The list 
shall be prepared from statements of 
qualifications by or about firms en-
gaged in providing energy savings per-
formance contract services on ques-
tionnaires obtained from DOE. Such 
statements shall, at a minimum, in-
clude prior experience and capabilities 
of firms to perform the proposed en-
ergy cost savings services by tech-
nology and financial and performance 
information. DOE shall issue a notice 
annually, for publication in the Com-
merce Business Daily, inviting submis-
sion of new statements of qualifica-
tions and requiring listed firms to up-
date their statements of qualifications 
for changes in the information pre-
viously provided. 

(b) On the basis of statements of 
qualifications received under para-
graph (a) of this section and any other 
relevant information, DOE shall select 
a firm for inclusion on the qualified 
list if— 

(1) It has provided energy savings 
performance contract services or serv-
ices that save energy or reduce utility 
costs for not less than two clients, and 
the firm possesses the appropriate 
project experience to successfully im-
plement the technologies which it pro-
poses to provide; 

(2) Previous project clients provide 
ratings which are ‘‘fair’’ or better; 

(3) The firm or any principal of the 
firm has neither been insolvent nor de-
clared bankruptcy within the last five 
years; 

(4) The firm or any principal of the 
firm is not on the list of parties ex-
cluded from procurement programs 
under 48 CFR part 9, subpart 9.4; and 

(5) There is no other adverse informa-
tion which warrants the conclusion 
that the firm is not qualified to per-
form energy savings performance con-
tracts. 

(c) DOE may remove a firm from 
DOE’s list of qualified contractors 
after notice and an opportunity for 
comment if— 

(1) There is a failure to update its 
statement of qualifications; 

(2) There is credible information war-
ranting disqualification; or 

(3) There is other good cause. 
(d) A Federal agency shall use DOE’s 

list unless it elects to develop its own 
list of qualified firms consistent with 
the procedures in paragraphs (a) and 
(b) of this section. 

(e) A firm not designated by DOE or 
a Federal agency pursuant to the pro-
cedures in paragraphs (a) and (b) of this 
section as qualified to provide energy 
cost savings performance services shall 
receive a written decision and may re-
quest a debriefing. 

(f) Any firm receiving an adverse 
final decision under this section shall 
apply to the Board of Contract Appeals 
of the General Services Administration 
in order to exhaust administrative 
remedies. 

§ 436.33 Procedures and methods for 
contractor selection. 

(a) Competitive selection. Competitive 
selections based on solicitation of 
firms are subject to the following pro-
cedures— 

(1) With respect to a particular pro-
posed energy cost savings performance 
project, Federal agencies shall publish 
a Commerce Business Daily notice 
which synopsizes the proposed contract 
action. 

(2) Each competitive solicitation— 
(i) Shall request technical and price 

proposals and the text of any third- 
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