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(2) Certify the nonexistence of 
records. 

(3) Affix the Seal of SBA to all such 
certifications for those purposes au-
thorized by 28 U.S.C. 1733. 

§ 101.106 Does Federal law apply to 
SBA programs and activities? 

(a) SBA makes loans and provides 
other services that are authorized and 
executed under Federal programs to 
achieve national purposes. 

(b) The following are construed and 
enforced in accordance with Federal 
law— 

(1) Instruments evidencing loans; 
(2) Security interests in real or per-

sonal property payable to or held by 
SBA or the Administrator such as 
promissory notes, bonds, guarantee 
agreements, mortgages, and deeds of 
trust; 

(3) Other evidences of debt or secu-
rity; 

(4) Contracts or agreements to which 
SBA is a party, unless expressly pro-
vided otherwise. 

(c) To the extent feasible, SBA uses 
local or state procedures, especially for 
recordation and notification purposes, 
in implementing and facilitating SBA’s 
loan programs. This use of local or 
state procedures is not a waiver by 
SBA of any Federal immunity from 
any local or state control, penalty, tax, 
or liability. 

(d) No person, corporation, or organi-
zation that applies for and receives any 
benefit or assistance from SBA, or that 
offers any assurance or security upon 
which SBA relies for the granting of 
such benefit or assistance, is entitled 
to claim or assert any local or state 
law to defeat the obligation incurred in 
obtaining or assuring such Federal ben-
efit or assistance. 

§ 101.107 What SBA forms are ap-
proved for public use? 

(a) SBA uses forms approved by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act of 1995 (44 U.S.C. 3501 et seq.), as 
amended. You may obtain approved 
forms for use by the public when apply-
ing for or obtaining SBA assistance, or 
when providing services for SBA, from 
any field office (see § 101.103). You may 
also use forms which you have prepared 

yourself, or have obtained from an-
other source, if those forms are iden-
tical in every respect to the forms ap-
proved by OMB for the same purpose. 

(b) Any member of the public who 
has reason to believe any SBA office or 
agent is in violation of the Public Pro-
tection Clause of the Paperwork Re-
duction Act (44 U.S.C. 3512 and see 5 
CFR 1320.6) should notify SBA. Direct 
such comments to the Assistant Ad-
ministrator for Administration at 409 
3rd Street, SW., Washington, DC 20416. 

§ 101.108 Has SBA waived any of the 
public participation exemptions of 
the Administrative Procedure Act? 

Yes. Despite these exemptions, SBA 
will follow the public participation re-
quirements of the Administrative Pro-
cedure Act, 5 U.S.C. 553, in 
rulemakings relating to public prop-
erty, loans, grants, benefits, or con-
tracts. 

§ 101.109 Do SBA regulations include 
the section headings? 

Yes. All SBA regulations must be in-
terpreted as including the section 
headings. 

Subpart B—Employment of Private 
Counsel 

§ 101.200 When does SBA hire private 
counsel? 

(a) Business loans. SBA may hire pri-
vate counsel to represent it in regard 
to business loans when the volume of 
activity in an area is not sufficient to 
require a full-time SBA employee, or 
the area is too remote for economical 
use of a full-time SBA employee. 

(b) Disaster loans. SBA may hire pri-
vate counsel in regard to disaster loans 
when the disaster presents an emer-
gency and a volume of activity that 
cannot be promptly and economically 
serviced by available SBA employees. 

§ 101.201 What are the minimum terms 
of private counsel’s employment? 

(a) Private counsel must perform all 
requested work in compliance with 
SBA’s regulations, policies, and in-
structions, and take such action as is 
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legally required under the Small Busi-
ness Act, the Small Business Invest-
ment Act, and other laws applicable to 
SBA. 

(b) Private counsel must adhere to 
the highest standards of professional 
conduct and maintain confidentiality 
appropriate to the attorney-client rela-
tionship. 

(c) Private counsel acts under the su-
pervision of the SBA General Counsel 
(and designees). 

(d) Private counsel usually is com-
pensated at an hourly rate as approved 
by SBA. Contingency fee agreements 
may be used if approved by the General 
Counsel. 

(e) Either party may terminate the 
employment upon written notice. 

Subpart C—Inspector General 

§ 101.300 What is the Inspector Gen-
eral’s authority to conduct audits, 
investigations, and inspections? 

The Inspector General Act of 1978, as 
amended (5 U.S.C. App. 3) authorizes 
SBA’s Inspector General to provide pol-
icy direction for, and to conduct, su-
pervise, and coordinate such audits, in-
vestigations, and inspections relating 
to the programs and operations of SBA 
as appears necessary or desirable. 

§ 101.301 Who should receive informa-
tion or allegations of waste, fraud, 
and abuse? 

The Office of Inspector General 
should receive all information or alle-
gations of waste, fraud, or abuse re-
garding SBA programs and operations. 

§ 101.302 What is the scope of the In-
spector General’s authority? 

To obtain the necessary information 
and evidence, the Inspector General 
(and designees) have the right to: 

(a) Have access to all records, re-
ports, audits, reviews, documents, pa-
pers, recommendations, and other ma-
terials available to SBA and relating to 
SBA’s programs and operations; 

(b) Require by subpoena the produc-
tion of all information, documents, re-
ports, answers, records, accounts, pa-
pers, and other data and documentary 
evidence; 

(c) Administer oaths and affirma-
tions or take affidavits; and 

(d) Request information or assistance 
from any Federal, state, or local gov-
ernment agency or unit. 

§ 101.303 How are Inspector General 
subpoenas served? 

(a) Service of subpoenas may be ef-
fected by any of the following means— 

(1) If by mail, a copy of the subpoena 
must be addressed to the person, part-
nership, corporation, or unincorporated 
association to be served at a residence 
or usual dwelling place, or a principal 
office or place of business, and mailed 
first class by registered or certified 
mail (postage prepaid, return receipt 
requested), or by a commercial or U.S. 
Postal Service overnight or express de-
livery service. 

(2) If by personal delivery, a copy of 
the subpoena must be delivered to the 
person to be served, or to a member of 
the partnership to be served, or to an 
executive officer or a director of the 
corporation or unincorporated associa-
tion to be served, or to a person au-
thorized by appointment or by law to 
receive process for the person or entity 
named in the subpoena. 

(3) If by delivery to an address, a 
copy of the subpoena must be left at 
the principal office or place of business 
of the person, partnership, corporation, 
or unincorporated association to be 
served, or at the residence or usual 
dwelling place of the person, member 
of the partnership, or officer or direc-
tor of the corporation or unincor-
porated association to be served, with 
someone of suitable age and discretion. 

(b) Proof of service— 
(1) When service is by registered, cer-

tified, overnight, or express mail, it is 
complete upon delivery of the docu-
ment by the Postal Service or commer-
cial service. 

(2) The return Postal Service receipt 
for a document that was registered or 
certified and mailed, the signed receipt 
for a document delivered by an over-
night or express delivery service, or the 
Return of Service completed by the in-
dividual serving the subpoena by per-
sonal delivery shall be proof of service. 
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