§103.5

matter before SBA or which is materi-
ally inconsistent with the provisions of
an applicable compensation agreement
or Lender Service Provider agreement.
A fee based solely on a percentage of a
loan or guarantee amount can be rea-
sonable, depending on the cir-
cumstances of a case and the services
actually rendered.

(f) Engaging in any conduct indi-
cating a lack of business integrity or
business honesty, including debarment,
criminal conviction, or civil judgment
within the last seven years for fraud,
embezzlement, theft, forgery, bribery,
falsification or destruction of records,
false statements, conspiracy, receiving
stolen property, false claims, or ob-
struction of justice.

(g) Acting as both a Lender Service
Provider or Referral Agent and a Pack-
ager for an Applicant on the same SBA
business loan and receiving compensa-
tion for such activity from both the
Applicant and lender. A limited excep-
tion to this ‘“‘two master’” prohibition
exists when an Agent acts as a Pack-
ager and is compensated by the Appli-
cant for packaging services; also acts
as a Referral Agent and is compensated
by the lender for those activities; dis-
closes the referral activities to the Ap-
plicant; and discloses the packaging
activities to the lender.

(h) Violating materially the terms of
any compensation agreement or Lender
Service Provider agreement provided
for in §103.5.

(i) Violating or assisting in the viola-
tion of any SBA regulations, policies,
or procedures of which the Applicant
has been made aware.

§103.5 How does SBA regulate an
Agent’s fees and provision of serv-
ice?

(a) Any Applicant, Agent, or Pack-
ager must execute and provide to SBA
a compensation agreement, and any
Lender Service Provider must execute
and provide to SBA a Lender Service
Provider agreement. Each agreement
governs the compensation charged for
services rendered or to be rendered to
the Applicant or lender in any matter
involving SBA assistance. SBA pro-
vides the form of compensation agree-
ment and a suggested form of Lender
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Service Provider agreement to be used
by Agents.

(b) Compensation agreements must
provide that in cases where SBA deems
the compensation unreasonable, the
Agent or Packager must: reduce the
charge to an amount SBA deems rea-
sonable, refund any sum in excess of
the amount SBA deems reasonable to
the Applicant, and refrain from charg-
ing or collecting, directly or indirectly,
from the Applicant an amount in ex-
cess of the amount SBA deems reason-
able.

(c) BEach Lender Service Provider
must enter into a written agreement
with each lender for whom it acts in
that capacity. SBA will review all such
agreements. Such agreements need not
contain each and every provision found
in the SBA’s suggested form of agree-
ment. However, each agreement must
indicate that both parties agree not to
engage in any sharing of secondary
market premiums, that the services to
be provided are accurately described,
and that the agreement is otherwise
consistent with SBA requirements.
Subject to the prohibition on splitting
premiums, lenders have reasonable dis-
cretion in setting compensation for
Lender Service Providers. However,
such compensation may not be directly
charged to an Applicant or borrower.

PART 105—STANDARDS OF CON-
DUCT AND EMPLOYEE RESTRIC-
TIONS AND RESPONSIBILITIES

STANDARDS OF CONDUCT

Sec.

105.101 Cross-reference to employee ethical
conduct standards and financial disclo-
sure regulations.

RESTRICTIONS AND RESPONSIBILITIES RELATED
TO SBA EMPLOYEES AND FORMER EMPLOYEES

105.201 Definitions.

105.202 Employment of former employee by
person previously the recipient of SBA
Assistance.

105.203 SBA Assistance to person employing
former SBA employee.

105.204 Assistance to SBA employees or
members of their household.

105.205 Duty to report irregularities.

105.206 Applicable rules and directions.

105.207 Politically motivated activities with
respect to the Minority Small Business
Program.

105.208 Penalties.



